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Jurisdictional Statement 

These are appeals from judgments in favor of appellee 
entered in No. 10,957 on January 12,1951, and in No. 11,113 
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on June 13,1951. The cases were tried separately and were 
consolidated in this Court on April 23, 1953. 

Appellants seek declaratory judgments of citizenship 
pursuant to 8 U. S. C. 903 that they are citizens of the United 
States. The jurisdiction of the District Court was invoked 
under S U. S. C. 903 and this Court has jurisdiction of these 
appeals pursuant to 28 U. S. C. 1291. 


Statement of Facts 

Appellant, Alata, was an American and an Italian at birth 
(J. A. 46). He was born in New York on January 12, 1912, 
of Italian parents and was taken to Italy where he remained 
from 1921 to 1949 (J. A. 45, 46). During the year 192S, he 
registered with the American consul as an American citizen 
(J. A. 45). In 1933, he received a card to report for mili¬ 
tary service and, although he was unwilling to enter the 
Italian Army, he was drafted after being threatened with 
court martial proceedings. He served from September 8, 
1933 until August 28, 1934 (J. A. 30-31, 34-36, 44). As a 
soldier in the Italian Army, the government asserted that 
Alata took an oath of allegiance to the King of Italv in De- 
cember 1933 “without protesting before any American Con¬ 
sular Officer” (J. A. 50). No evidence was introduced as to 
the form or content of the oath, nor as to the manner in which 
it was administered other than Alata’s statement that a 
Colonel read something which was inaudible to a large group 
of soldiers during which occasion Alata stood at attention 
(J. A. 31). On this evidence the District Court found that 
Alata had expatriated himself by foreign residence and by 
taking a foreign oath of allegiance (J. A. 45,46). 

Appellant, Insana, was an American and an Italian at 
birth (J. A. 77). He was born in Pennsylvania on April 29, 
1916, of Italian parents. In 1922, his father took him to 
Italy where he resided until 1951 (J. A. 57, 80). Although 
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unwilling to enter the Italian Army, and despite his protests 
to the Italian authorities that he was an American, he was 
called on May 12, 1937, and served until 1938 (J. A. 57, 58, 
80). An oath was administered to his Army group of about 
200 soldiers (J. A. 58). Thereafter in 1940, he was again re¬ 
called to service over his protest to the Italian authorities 
(J. A. 60). From 1943 until 1945, he was a prisoner of war 
following his capture by the Germans, and in 1945, he 
applied for an American passport, the denial of which gave 
rise to this action (J. A. 61). The military regulations 
for the year 1907 were introduced in evidence, over objec¬ 
tion, to establish the oath administered to Insana in 1937 
(J. A. 74, 75). Upon this evidence, expatriation was estab¬ 
lished to the satisfaction of the District Court upon the 
grounds of taking a foreign oath of allegiance and foreign 
residence. 

Statement of Points 

1. The District Court erred in finding that the appellants 
expatriated themselves by taking foreign oaths of allegiance 
and by failing to return to the United States within a rea¬ 
sonable time after attaining their majority. 

2. The District Court erred in its refusal to find that the 
appellants are American citizens. 

Statutes Involved 

Section 2 of the Expatriation Act of March 2, 1907 (34 
Stat. 1228; 8 U. S. C. 17) provides: 

“That any American citizen shall be deemed to have 
expatriated himself * * * when he has taken an oath 
of allegiance to any foreign state. ” 

Argument 

Appellants were American citizens at birth. Such 
American citizenship is presumed to continue until expatri- 
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ation is established. Ilauenstei/n v. Lynham, 100 U. S. 483. 
Expatriation provisions are penal in nature and should be 
strictly construed to preserve American citizenship. In re 
Wildberger, 214 Fed. 508, 509 (D. C. E. D. Pa., 1914). Ex¬ 
patriation should not be arbitrarily imposed Mackenzie v. 
Hare, 230 U. S. 299, and rights of citizenship should not be 
destroyed by an ambiguity Perkins v. Elg, 307 U. S. 325. 
The burden of establishing expatriation by proof that appel¬ 
lants acted voluntarily is upon the government. Aches on 
v. Maenza , 202 F. 2d 453 (C. A. D. C., 1952). 

Applying these principles to the instant cases, it is evi¬ 
dent that the proof does not establish that the appellants 
were expatriated by voluntarily taking a foreign oath of 
allegiance. Gillars v. United States, 182 F. (2d) 962 (C. A. 
D. C., 1950). Acheson v. Maenza, supra. Evidence is lack¬ 
ing to establish the oath of allegiance allegedly adminis¬ 
tered in 1933 or 1937. Moreover, it is clear that the appel¬ 
lants were inducted into the Army during the regime of 
Mussolini, against their mil and that any alleged oath taken 
in conjunction with such military service was that required 
of an inductee and therefore involuntary. The second 
basis for expatriation, that appellants, native born citizens, 
were required to return to the United States upon attaining 
majority is contrary to Mandoli v. Ach-eson, 345 U. S. 133 
and, undoubtedly, will not be urged by appellee on these 
appeals. 

I 

The Evidence Does Not Establish That Appellants Were 
Expatriated by Taking an Oath of Allegiance 

In Gillars v. United States, 182 F. (2d) 962 (C. A. D. C., 
1950) the defendant contended that she expatriated herself 
by taking a written oath of allegiance to Germany. The 
substance of the language of the oath was the subject of 
testimony. The Court of Appeals for the District of Colum- 
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bia rejected the contention of expatriation holding that the 
testimony was too vague as to the transaction in question. 
It stated : 

“There was no indication, however, that the paper 
which she said she signed was intended as a renunci¬ 
ation of citizenship; there is no testimony whatever 
that it was sworn to before anyone authorized to ad¬ 
minister an oath or indeed before anyone at all; its 
exact content is uncertain; if it be treated as an af¬ 
firmation or declaration rather than an oath it is in¬ 
formal rather than formal in character; and there is 
no connection whatever shown between it and any regu¬ 
lation or procedure having to do with citizenship "or 
attaching oneself to the Reich or to Hitler. These 
circumstances preclude attributing to it the character 
of such an oath or affirmation or other formal declara¬ 
tion as the statute requires to bring about expatri¬ 
ation.” 

The instant cases contain the infirmities noted in the Gil- 
lars case. There is nothing to show before whom the oath 
was subscribed, and whether it was subscribed before some¬ 
one authorized to administer oaths. 

On the authority of Gillars v. United States, supra, the 
finding of expatriation cannot be sustained. 

In Acheson v. Macnza, 202 F. 2d 453, this Court held that 
it was incumbent upon the government to establish by clear 
and convincing evidence that an American citizen took an 
oath of allegiance and the nature of that oath, before ex¬ 
patriation, can be established. The Court said at page 456: 

* * the statute does not impose the condition that an 
oath be taken or some hind of oath but that the citizen to be 
pronounced expatriate take an oath of allegiance. Nothing 
in appellee’s admission or the Government’s explanations 
indicates that the oath taken by appellee, if any, was of the 
quality required by the Act. The 1872 Military Regulations 
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which were introduced to cure this fatal weakness in the 
Government’s case merely add an element of conjecture and 
speculation to a field where proof is required. Xo substan¬ 
tial evidence was forthcoming that the regulations were 
still in effect when appellee entered the army or that ap¬ 
pellee complied with them even if they were still applicable. 
There must be more than inference, hypothesis or surmise 
before a natural-born citizen of the United States can be 
stripped of his rights and privileges of citizenship and be 
adjudicated an expatriate.” 

In the Alai a case no evidence was introduced to establish 
the nature of the oath allegedly taken in 193:1 In the lnsana 
case, like the Maema case, regulations were introduced 
which merely added “an element of conjecture and specula¬ 
tion to a field where proof is required.” Evidence was lack¬ 
ing to establish that the 1907 regulations were in force in 
1937 when In Sana was inducted. (In the Maema case it 
was the government’s contention that regulations of 1872 
applied in 1935). 

Evidence was lacking to establish, as in Maema, that 
lnsana complied with whatever regulations were in force. 

Upon the authority of the Maema case, it is clear that 
the government has not carried the burden of establishing 
that appellants took an oath of allegiance and expatriated 
themselves. 

II 

The Evidence Fails to Establish That Appellants Volun¬ 
tarily Subscribed to an Oath of Allegiance 

The fundamental concept which pervades our nationality 
laws is that expatriation is the voluntary renunciation or 
abandonment of American citizenship. Perkins v. Elg, 307 
U. S. 325. Expatriation should not be arbitrarily imposed 
Mackenzie v. Hare , 230 U. S. 299, and rights of citizenship 
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should not be destroyed by an ambiguity. Perkins v. Elg, 
supra. 

Where a dual national of American and Italian citizen¬ 
ship residing in Italy responds to legal requirement of its 
military service laws, and especially where he is conscripted 
into an Armv during the regime of a military dictator like 
Mussolini, his submission to the draft does not normally 
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evince a voluntary abandonment of American citizenship. 
At most, the act is ambiguous and unless it is shown that 
he voluntarily submitted to induction and to the accompany¬ 
ing military oath of allegiance, expatriation is not estab¬ 
lished. Acheson v. Maenza, supra. 

Kuwaliara v. Aclieson , 96 F. Supp. 38 (S. D. Calif., 1951) 
properly indicates the test and definition of voluntary ac¬ 
tion in expatriation cases. It was there said at page 42: 

“The cases lay down no workable test as to what 
constitutes voluntary or involuntary action. Perhaps 
no test can be adopted that will fit all situations. 
Webster’s New International Dictionary (Unabridged) 
second edition, 1949, defines ‘voluntary’ as follows: 
‘Proceeding from the will, or from one’s own choice or 
full consent; produced in or by an act of choice: as, 
voluntary action. (2) Unconstrained by interference; 
unimpelled by another’s influence; spontaneous; acting 
of oneself or itself; free. * * # ’ ” 

“ ‘Involuntary’ is the antonym of ‘voluntary’ and 
has the opposite meaning.” 

“The question, then, is whether plaintiff’s action in 
voting in the elections was an act of his own choice, 
unimpelled by the interference or influence of others. 
In applying this test the quantum of influence which 
would remove the act from the sphere of ‘free choice’ 
would vary according to the character of the act.” 

See also: TJyeno v. Aclieson, 96 F. Supp. 510 (W. D. 
Wash., 1951). 

In 41 Op. AtVy. Gen. No. 16 (cited with apparent ap- 
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proval by the majority of the court in Mandoli v. Acheson, 
344 U. S. 133), the Attorney General properly applied the 
foregoing principles to a case similar to the instant ones. 
The Attorney General said: 

“In my opinion the choice of taking the oath or vio¬ 
lating tlie law was, for a soldier in the army of Fascist 
Italy, no choice at all. Mr. Panzica’s oath can only be 
regarded as having been taken under legal compulsion 
amounting to duress. 


I do not mean to say that military service or the tak¬ 
ing of an oath of allegiance, when performed in com¬ 
pliance with the law of a foreign country, can never 
constitute an act of expatriation. Generally, it may be 
assumed that an act performed under legal compulsion 
lacks the voluntariness of choice that is essential to 
accomplish expatriation. However, the surrounding 
circumstances may show a genuine desire to serve and 
to adhere to the foreign country, rather than mere sub¬ 
mission to its laws. Suffice it to say that there is no 
indication of any such desire in Mr. Panzica’s record. 
Accordingly, it is my opinion that Mr. Panzica did not 
lose his United States citizenship by virtue of having 
taken the oath of allegiance to the King of Italv in 
1931.” 

We believe that the Panzica case correctly states the 
applicable rule of law and that if it be followed, judgment 
must be directed for appellants upon the record herein. 

Mandoli v. Acheson , 344 U. S. 133, the Alata case, and the 
Insana case were all tried within a six month period before 
the same District Court Judge. In Mandoli (#10958 pp. 
28-29) and the instant cases, testimony was presented that 
the individuals involved entered the Army as draftees 
unwillingly (J. A. 5S, 60). In all three cases, expatriation 
was founded upon oaths administered to them as soldiers. 






9 


In Mandoli (#10958 p. 46) and the instant cases, findings 
were signed that they failed to protest their induction into 
the Italian Army (J. A. 46,80). [Note statement in the Alata 
case that he failed to protest his induction to the American 
consul (J. A. 50).] Upon this evidence, the majority of 
the Supreme Court reversed the finding of expatriation and 
held that Mandoli was a citizen. The Mandoli case controls 
the instant cases and upon its authority, the judgments 
below should be reversed. 

Generally, upon induction, an oath of allegiance is re¬ 
quired as an incidence of Italian Army service. Ill Hack- 
worth, Digest of International Law, 376. The State De¬ 
partment recognizes that if induction into the Italian Army 
is under duress, then the oath of allegiance is taken under 
duress, but it refuses to recognize duress, unless a written 
protest is submitted to the American consulate or convinc¬ 
ing evidence is submitted as to why such written protest was 
not made. Ill Hackworth, supra , pp. 375-376. The State 
Department views are reflected in the following instructions: 

“Hereafter when an individual has entered Italian 
military service and taken the oath of allegiance to 
Italy, in order to establish duress in his induction 
it will be necessary for him to submit to a consular 
officer a copy of a written protest based upon the fact 
of his citizenship in the United States filed by him with 
the appropriate Italian authorities duly certified as a 
true copy of the protest. In the absence of such a cer¬ 
tified copy of protest against military service the indi¬ 
vidual concerned will be obliged to submit a convincing 
statement why such a written protest was not made and 
the statements of persons connected with the local 
recruiting office or statements of other Italian military 
or civil authorities who were in a position to know the 
facts and who can testify of their own knowledge that 
the individual concerned protested orally to the ap¬ 
propriate Italian authorities against military service 
on the ground that he was a citizen of the United 
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States.” Ill Hackworth, Digest of International Law 
375. 

The Immigration Service has been somewhat reluctant 
to accept the uncontradicted testimony of a citizen that his 
induction was involuntary. However, the Board of Immi¬ 
gration Appeals has recognized the compulsion which sur¬ 
rounds military service in European countries where uni¬ 
versal conscription exists. In Matter of S. File No. V. P. 
385381, Monthly Review, Immigration Service, Nov., 1949, 
pp. 65-66, the Board upheld the citizenship of a person of 
American and Lithuanian nationality who was compelled 
to serve in the Army of Lithuania. The Board stated: 

“Relying upon the requirement in Lithuania to serve 
in the armed forces, and the applicant’s assertion that 
he did not serve willingly, but did not protest because 
of his conviction that protest would be futile, which 
assertion is not contradicted, we conclude that a finding 
of expatriation is not warranted.” 

Induction into the Czechoslovakian Army (In re Gogol, 
75 F. Supp. 26S (D. C. W. D. Pa., 1947); the Roumanian 
Army ( Podea v. Marshall, 179 F. 2d 306 (C. A. 2, 1950); 
the Japanese Army ( Ishikawa v. Acheson, 85 F. Supp. 1, 
90 F. Supp. 713, D. C. Hawaii, 1949, 1950); the Portuguese 
Army Dos Reis ex rel. Camara v. Nicolls, 161 F. 2d 860, 
C. A. 1, 1947); the Lithuanian Army Matter of S, supra, 
have been held to be involuntary and not to effect expatria¬ 
tion. Numerous cases have recognized that conscription 
into Mussolini’s army and any accompanying oath were 
involuntary, Mandoli v. Acheson, supra; Acheson v. Maenza, 
supra; Tomasicchio v. Acheson, 98 F. Supp. 380 (D. C., Dist. 
of Col., 1951); Di Girolamo v. Acheson, 101 F. Supp. 380 
(D. C. District of Col., 1951); U. S. ex rel. Bucci v. Brom¬ 
berg, 61 F. Supp. 1022 (D. C. W. D. Pa. 1945); 77. S. ex rel. 
Francassi v. Karnuth, 19 F. Supp. 581 (W. D. N. Y. 1937); 
41 Op. Att’y Gen. No. 16. 
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These and other eases recognize that futile protests 
against induction are not required to preserve American 
citizenship. Moreover, it should be noted that Army service 
did not result in expatriation prior to the 1940 Nationality 
Act but the oath of allegiance did. Protest against the 
soldier's oath after induction was well nigh impossible for 
the man in uniform. 

In Tomasicchio v. Ackeson, supra , the court said at p. 
174: 

“The Government argues that the plaintiff was 
under a duty to protest against being drafted into the 
Italian army and not to submit without a contest. No 
doubt, however, a protest would have been futile and a 
refusal to take the oath would have been equally inef¬ 
fective. The plaintiff might well have feared severe 
reprisals if he either protested or contested the order 
to respond to the draft. During the Fascist regime in 
Italv it would have been realistic to fear such an 
eventuality. The Government does not restrict its 
solicitude to stout-hearted men. The timid, the weak, 
and the ignorant are equally entitled to its protection. 
The law does not exact a crown of martyrdom as a con¬ 
dition of retaining citizenship.” 

In U. S. ex rel. Bucci v. Bromberg, supra, the court held 
that induction into the Italian Army was involuntary 
stating: 

“At the time the relator was inducted into the Italian 
Army complaints of naturalized citizens of Italian birth 
were numerous to the effect that the Kingdom of Italy 
refused to recognize United States naturalizations and 
had forced them to do military service. This fact was 
known to the court, and received some weight in its 
decision.” 


In Shibata v. Acheson, 86 F. Supp. 1 (D. C. S. D. Calif., 
1949), the court found that a dual citizen who was inducted 
into the Japanese army in 1943 entered such army under 


duress and compulsion. The “plaintiff believed that he was 
subject to the conscription laws of Japan . . . and fur¬ 
ther believed that he would be liable to criminal penalties 
including imprisonment for failure to comply therewith.” 
As a citizen of Japan, plaintiff was subject to its military 
laws and could be punished by imprisonment for failure 
to respond to its induction notice. There was no evidence 
that plaintiff had made or attempted to make any protest 
against induction. 

In Podea v. Marshall , 83 F. Supp. 216 the lower court held 
that failure to protest rendered induction voluntary. The 
Second Circuit reversed in an opinion which declared (179 
F. (2d) 306) that: 

“It seems most technical to hold that plaintiff did 
not act under duress.” 

The Tomasicchio. Podea , and Bucci cases above would 
seem to be controlling. In Italy, during Mussolini’s regime, 
it is clear that one subject to conscription, as were appel¬ 
lants, was compelled to serve in the Italian Army. It 
would seem most technical to hold that service as inductees 
and any oath taken in conjunction with such military service 
was not under duress. 

Appellants were inducted into the Italian Army against 
their will (J. A. 31, 58, 60). If they took oaths of allegiance 
in connection with military service, as found by the District 
Court, such oaths were taken involuntarily and should not 
result in expatriation. 

Conclusion 

The decisions below are in conflict with Mandoli v. 
Acheson, 344 U. S. 133; Acheson v. Maenza, 202 F. 2d 453 
(C. A. D. C., 1952); Tomasicchio v. Acheson, 98 F. Supp. 
380 (D. C. Dist. of Col., 1951) and the Parnica, case (41 
Op. Att y y. Gen. No. 16). The findings of expatriation in the 
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court below are erroneous. The evidence does not establish 
that appellants voluntarily abandoned their American 
citizenship. The judgments below should therefore be 
reversed. 

Respectfully submitted, 

Jack Wasserman, 

Attorney for Appellants, 

Warner Bldg., 
Washington 4, D. C. 

Abraham Kushner, 

Of Counsel. 
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1 

Proceedings Had in Action for a Declaratory Judgment 
under 54 Stat. 1171, 8 U.S.C.A. 903 

Washington, D. C., 
Thursday, November 30,1950. 

The above-entitled cause came on for trial at 1:30 o ’clock 
p. m., Thursday, November 30, 1950. 

Before Honorable Jennings Bailey, Judge of the United 
States District Court for the District of Columbia, There 
Being 

Present: Jack Wasserman, Esquire, and Harry Meisel, 
Esquire, Attorneys for the Plaintiff; and Honor- 

2 able George Morris Fay, United States Attorney, 
by Ross O’Donoghue, Esquire, Assistant United 

States Attorney; and L. Clark Ewing, Esquire, Assistant 
United States Attorney, Attorneys for the Defendant. 

Thereupon the following proceedings and transactions 
were had and evidence was adduced: 

Proceedings, Transactions and Evidence 

The Clerk of the Court: Alata v. Dean Acheson, the 

Secretary of State. 

Are counsel readv? 

* 

Mr. Wasserman: We are ready for the plaintiff. 

Mr. O’Donoghue: We are ready for the defendant. 

Mr. Wasserman: If your Honor please, we have an 
interpreter in this case; Mr. Nicola Cerri, Jr., is the 
interpreter and Mr. Galati is the plaintiff. 

The Court: Let the interpreter be sworn first and then 
let the plaintiff be sworn. 

Thereupon, Nicola Cerri, Jr., was, by the Clerk of the 
Court, duly sworn to serve as an interpreter in this cause 
of action, and, having so sworn, Salvatore Alata, the plain¬ 
tiff herein, was duly sworn by the Clerk of the Court to 
tell the truth, the whole truth and nothing but the 

3 truth in response to interrogatories to him then and 
there propounded by the Court and by counsel for the 
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respective parties, and, having so sworn, assumed the 
witness stand and the following occurred: 

The Court: Now, interpret that oath to the witness. 

The Interpreter: Yes, I will do so (addressing the 
witness). 

He said: “I do.” 

The Court: Let me read the pre-trial memorandum. 

(The file in this case was examined by the Court.) 

The Court: Very well, please. 

Examination by Counsel for the Plaintiff. 

By Mr. Wasserman: 

Q. Will you please state your name, and any and all 
spellings of your name? 

(It is noted by the Reporter, without repetition of this 
statement, that the responses made by the witness were 
made, in fact, by the interpreter, the interpreter having 
first addressed the witness and then stated the language 
that in this record appears in the form of an answer.) 

A. He says: Salvatore Alati; and also Salvatore Galati, 
and Salvatore Alata—just the three. 

Q. What was your mother’s name? 

A. Rosa Aiello. 

4 Q. Was the surname your mother’s maiden name 

or her married name? 

A. “Aiello” was his mother’s name before; her mar¬ 
ried—It was her maiden name. 

Q. And what was your father’s name? 

A. Vito Alati. 

Q. Where were you born ? 

A. In New York Citv. 

Q. When were you born? 

A. January 12, 1912. 

Q. I show you a birth certificate issued by the State 
of New York, and I will ask you if this is the birth certificate 
that relates to you (handing a paper writing to the witness). 
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A. (After the document in question was examined by 
the interpreter and the witness.) Yes. 

Q. Are you able to read some of the names on that birth 
certificate? 

The Witness (in person): Yes. 

Mr. Wasserman: May I have the birth certificate entered 
in evidence? 

This, your Honor, w T as the certificate which was the sub¬ 
ject of our pre-trial stipulation. 

The Court: Very well. 

Mr. Wasserman: I offer it in evidence. 

5 The Court: Let’s see it. 

(The document under consideration was examined by 
the Court.) 

The Court: It may be received in evidence. 

(Thereupon a document, denominated by counsel as “The 
Birth Certificate” of the plaintiff herein, was received in 
evidence and was by the Clerk of the Court marked “Plain¬ 
tiff’s Exhibit No. 1 in evidence” and was retained by the 
Clerk of the Court.) 

By Mr. Wasserman: 

Q. Now, after your birth in the United States, did you 
ever go back to Italy? 

A. Yes. 

Q. While you were in Italy did you ever take an oath of 
allegiance to the King of Italy? 

A. No. 

Q. Were you ever naturalized in Italy? 

Mr. O’Donoghue: 

I object to that question, your Honor, and move that the 
answer be stricken. 

The question calls for a conclusion of law. 
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The Court: You can ask him if he went through any court 
proceedings or administrative proceedings. 

By Mr. Wasserman: 

Q. Were you ever naturalized in any court proceedings 
or in any other proceedings held by the Italian Govern¬ 
ment? 

6 A. No. 

Mr. Wasserman: I have no further questions at this time. 

Mr. O’Donoghue: May I ask what counsel means when 

he savs “at this time”? 

* 

The Court: I beg your pardon? 

Mr. O’Donoghue: Counsel for the plaintiff said that he 
had no further questions at this time. 

I would like to know what counsel means by “at this 
time”. 

The Court: I think vou could conclude vour direct ex- 

* w 

animation. 

Mr. Wasserman: I believe that does conclude my direct 
examination, your Honor. 

I understand that he will now be subjected to cross-ex¬ 
amination and I will have an opportunity to examine him, 
if I desire, on redirect examination. 

The Court: Yes. 

Proceed. 

Examination by Counsel for the Defendant 
By Mr. O’Donoghue: 

Q. Mr. Alata, when did you return to Italy? 

The Court: I do not understand your question “When 
did you return to Italy”, 
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I understood his testimony to be that he was born in 
this country. 

7 Mr. O’Donoghue: You are quite right, your Honor. 
By Mr. O’Donoghue: 

Q. When did you first go to Italy, Mr. Alata ? 

A. In 1921. 

Q. When was the next time after that that you returned 
to the United States? 

A. He landed November 29,1949. 

Q. Now, had you been in Italy continuously from 1921 
to 1949? 

A. Yes. 

Q. When did you serve in the Italian Army? 

A. 1933 to 1934. 

Q. Now, when you were in the Italian Army, did you take 
an oath of allegiance to the King of Italy? 

A. No. 

Q. Was it the custom of those inducted into the Italian 
Army to take an oath of- 

Mr. Wasserman (interposing): Your Honor, I am not 

sure whether this witness- 

The Court (interposing): I overrule the objection. 

By Mr. O’Donoghue: 

Q. Was it the custom of those inducted into the Italian 
Army to take an oath of allegiance to the King of 
Italy? 

8 A. He does not know. 

Q. Do you ever remember ever having any discus¬ 
sion with anyone, while you were serving in the Army, any¬ 
one serving with you in the Army, about taking an oath 
of allegiance to the Italian King? 

A. No, he does not. 
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Q. Do you remember telling the American Vice Consul, 
at Palermo, in Italy, anything about an oath of allegiance 
to the Italian King? 

A. He said he did not say anything like that, of that 
nature. 

Mr. O’Donoghue: May I ask that these photostats of 
State Department documents be marked as “Defendant’s 
Exhibit No. 1 for identification’’. 

The Court: Let me see them. 

Mr. O’Donoghue: Yes (handing various documents to 
the Court). 

The Court (after examining the documents in question): 
Very well. 

(Thereupon certain documents denominated by counsel 
for the defendant as “Photostat copies of State Depart¬ 
ment documents’’, were thereupon marked by the Clerk 
of the Court for identification, and, as more particularly 
hereinafter appears, were received in evidence, and re¬ 
tained by the Clerk of the Court.) 

9 By Mr. O’Donoghue: 

Q. I show you three pages, which have been marked 
“Defendant’s Exhibit No. 1 for identification” and I will 
ask if that is your signature on that third page (exhibit¬ 
ing the document to the witness). 

A. (after the document had been examined by the wit- 
nes and the interpreter) That is his accurate signature, his 
true signature. 

Q. Mr. Alata, when did you reach your majority? 

A. You mean: When he became twenty-one? 

Q. Yes. 

A. You mean in what year? 

Q. On what date? 

A. January 12, 1933. 
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Q. After you became twenty-one years of age, what at¬ 
tempts, if any, did you make to return to the United States? 

A. He went to the American Consulate to obtain a pass¬ 
port. 

Q. When "was that ? 

A. As soon as he reached the age of twenty-one. 

Q. Where did you go? 

A. The Consulate at Palermo. 

Q. Who did you see at the American Consulate at 
Palermo? 

A. He talked with a ladv. 

Q. And did you make any application for an American 
passport ? 

10 A. Yes, he signed a document which he knew— 
which was a matter involving passports or involved 
passports. 

When he signed this later (referring to “Defendant’s 
Exhibit No. 1’’), they did not read to him wdiat they had 
written. 

The Court: I do not understand what the interpreter is 
saying. 

Will you read what was said? 

The Reporter (reading): 

“A. Yes, he signed a document which he knew—which 
was a matter involving passports or involved passports. 

When he signed this later, they did not read to him what 
they had written.” 

Bv Mr. O’Donoghue: 

Q. When was that? 

Was that on your birthday? 

A. After his twenty-first birthday. 

Q. How much after his twenty-first birthday? 

A. A few days after. 
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The Court: I will have to ask you to speak a little more 
distinctly. 

Did you say: “Two or three days after that”? 

11 By Mr. O’Donoghue: 

Q. Will you speak a little louder, please? 

The Interpreter: Yes. 

By Mr. O’Donoghue: 

Q. Was this document that I showed you before (re¬ 
ferring to “Defendant’s Exhibit No. 1”) on which you 
identified your signature- 

Mr. Wasserman (interposing): I do not believe the docu¬ 
ment was shown, other than this signature. 

I am not sure that the witness looked at the document. 

Mr. O’Donoghue: I will be happy to have him examine 
it. 

Have him look at it as long as he wishes. 

The Court: You want to examine that and see if that 
is his signature. 

The Interpreter: You want to know if that is the same 
document he signed shortly after his twenty-first birthday. 

By Mr. O’Donoghue: 

Q. Yes. 

A. (after the document had been further examined by 
the interpreter and the witness) He does not know that be¬ 
cause he cannot read English well, so that he is not sure 
of that. 

Q. Did you go at any later time to the American Con¬ 
sulate at Palermo? 

A. Yes. 

12 Q. When was that ? 

The Court: Let me see that, please. 


25 


(“Defendant’s Exhibit No. 1” was thereupon examined 
by the Court.) 

Mr. O’Donoghue: Do I have a question pending, Mr. 
Middlemiss ? 

The Reporter: Yes, Mr. O’Donoghue (reading): 

“Q. When was that?” 

By Mr. O’Donoghue: 

Q. What is your answer ? 

A. Three months after he reached the age of twenty-one. 

Q. And what happened on your visit to the American 
Consulate at that time? 

A. It turned out that they had written me that I had lost 
my American citizenship. 

Q. And they advised you at that time that they had so 
written to you? 

A. They had written me the letter. 

Q. Did you receive the letter ? 

A. Yes. 

Q. Before you went to the American Consulate ? 

A. Yes, naturally: He received the letter first, because 
he went there to protest the letter. 

Q. Then, will you answer my question: 

13 What happened when you visited the American 
Consulate on that occasion? 

A. They told him that he was no longer an American. 

Q. Is that all that took place at that time? 

A. Yes. 

Q. Now, did you visit the American Consulate at Palermo 
or elsewhere at any other time? 

A. Yes. 

Q. Would you tell me when and where vour next visit 
was? 

A. The next visit was at the time of the attack on Pearl 
Harbor. 

Q. In ’41 ? 

A. Yes. 

Q. And, you had not been to any American Consulate be¬ 
tween 1933 and 1941? 
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A. No. 

Q. Now, when you went to the Consulate in 1941, what 
took place? 

A. He wanted to repatriate as soon as possible. 

Q. Could you explain some of the details of your visit 
to the Consulate at that time? 

A. He went there on his own free will, spontaneously, so 
that he could be sent back to the United States, repatriated, 
as soon as possible. 

14 Q. How soon after the attack on Pearl Harbor did 
you go to the Consulate? 

A. I went after the War broke out, about two or three 
days after—he does not remember exactly. 

Q. Were Italv and the United States at War at that time? 
A. No. 

Q. Now, during the second World War, did you serve in 
the Armv? 

A. No! 

Q. Did you have an identification card? 

A. Yes. There was, issued by the County, by the Town¬ 
ship. 

Q. Did the identification card indicate your nationality? 
A. There was nothing written on it about cititzenship. 

Q. There was nothing on it to indicate that you were not 
an Italian? 

A. There was nothing. 

Q. Now, after the War, were there elections held in 
Italy? 

A. Yes. 

Q. Do you remember in what year they were held ? 

A. He does not remember well. 

Q. Was there one in 1946? 

A. There may be; but he does not remember well. 

Q. Did you vote in that election? 

15 A. They sent him the forms to fill out, the card, 
but he did not vote. 

Q. Now, how about in 1948? 

Did vou vote in that election? 

A. The same thing happened in 1948: He was sent his 
election cards, or ballots, or whatever they do in Italy, but 
he did not vote. 
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Q. Now, from 1941 to 1949, what efforts, if any, did you 
make to return to the United States? 

A. He could not make any efforts. 

Q. When, then, did you make an effort that resulted in 
your return? 

A. After the American landings. 

Q. What applications did you make at that time ? 

A. I did not make any application. 

Q. Well, what I am trying to find out is this: 

When, after 1941, you actually did make application to 
return to the United States? 

A. He said he did not understand the question. 

Do you want him to read it again, or reframe it, or put 
it in my own words? 

By the Court: 

Q. Can you repeat the question yourself? 

A. Yes, I believe I can. 

16 The Court: Suppose you read the question, Mr. 
Middlemiss. 

The Reporter (Reading): 

“Q. What application did you make at that time? 

A. I did not make any application. 

Q. Well, what I am trying to find out is this: 

When, after 1941, you actually did make application 
to return to the United States? 

A. He said he did not understand the question. 

Do you want him to read it again, or reframe it, or 
put it in my own words ? ’ ’ 

A. In 1949. 

By Mr. O’Donoghue: 

Q. Do you remember in what month that was? 

A. He does not remember the month well. 

Q. Can he approximate the month? 

A. About the middle of the year. 

Q. Now, in any of your visits to the American Consulate 
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did you have any discussion whatever with anyone about 
your service in the Italian Army? 

A. Yes. 

Q. When and with whom w T as that conversation? 

A. The same lady in Palermo. 

Q. And what time? 

Mr. Wasserman: Do you mean the year? 

17 The Interpreter: The month and the year? 

By Mr. O’Donoghue: 

Q. Yes: On what date? 

A. He does not understand it. 

Q. This discussion that you had with someone in the 
American Consulate, was it about your service in the Italian 
Army and was it on vour first visit to the American Con- 

a/ V 

sulate ? 

A. Before he was twenty-one. 

The first time was before the date he was twenty-one he 
discussed his military service. 

Q. At that time, however, you did not tell anyone that 
you had served in the Italian Army. 

Is that right? 

A. He says that it is not clear to him. 

He probably wonders if you mean anyone in the Con¬ 
sulate. 

Q. Well, this lady in the Consulate? 

A. The first time he was twenty-one, whether he told 
her he served in the Italian Army. 

Q. Yes. 

A. He says when he was twenty-one the Palermo Con¬ 
sulate told him that he would have to become a soldier 
first, if he wanted to return to the United States. 

Q. Now, when did you tell anyone that you had served 
in the Italian Army—that is, anyone at the Consulate. 

18 A. The first time that he went under arms, that 
is in 1934. 

I think he may not understand the questioning, or some¬ 
thing. 
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Could I ask that again? 

I think possibly he misunderstood it, and I want to find 
out if I am right. 

The Court: Read the question, please. 

The Reporter (Reading): 

“Q. Now, 'when did you tell anyone that you had 
served in the Italian Army—that is, anyone at the 
Consulate ?” 

The Interpreter: When he went in the service? 

By Mr. 0 ’Donoghue: 

Q. After you went in the Service, did you go to the Con¬ 
sulate? 

A. Yes. 

Q. When was that ? 

A. In 1934. 

Q. Did you not tell us before that you did not go to an 
American Consulate between 1933 and 1941? 

A. He said he went as soon as he finished his military 
service, and that is in 1934. 

Q. Do you remember that I asked you for all the 
19 visits to the American Consulate? 

A. Yes: He remembers that you said that. 

Q. Will you tell us, then, all the times you visited the 
American Consulate? 

A. In 1928, to register as an American citizen. 

He went back in 1929, to renew this act or document— 
this act was in 1929; he was told there was no need to renew 
this act. 

Immediately upon becoming or reaching the age of 
twenty-one, he would become an American citizen, he was 
told. 

As soon as he reached the age of twenty-one he presented 
himself there. 

The American Consulate at Palermo refused to give him 
a passport because he had to serve in the Italian Army 
first. They, themselves, told me this. 

I went back there again about April—he does not know 
the exact month. 

He wants to point out that up to 1933 he was not registered 
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but in Italian registry: He was forced to register on the 
Italian registers, under the Fascist Government—all per¬ 
sons who were born abroad had to register in their township 
or in their county. 

So, automatically, they sent me a card to go into service. 

Mr. O’Donoghue: This is not responsive to the ques¬ 
tion. 

20 The Court: No, it is not. 

By Mr. O’Donoghue: 

Q. I merely asked him on what occasions he visited the 
American Consulate—just give me the dates and places. 

A. He went there after he had received this card telling 
him he could go in the Service, and there was nothing he 
could do about it, and they told him he would have to serve 
in the Italian Army. 

Then he went back there again in 1934. 

Then he went back in 1941, twice. 

Q. Did you go there in 1935? 

A. He does not remember w’ell. 

Q. On your visit there, in 1934, did you discuss your serv¬ 
ice in the Italian Army? 

A. Yes. 

Q. And what did you tell them as to that? 

A. He told them that he had been in the Army. 

Q. Did you tell them between what dates you had been in 
the Army? 

A. Yes. 

Q. Did you tell them whether or not you had taken an 
oath to the Italian King? 

A. No. no: He did not—nothing like that was said. 

Q. "Were you asked about an oath? 

21 A. Yes; thev asked him. 

Q. IVhat w T ere you asked? 

Do you remember ? 

A. They asked him what military service he had had. 

Q. Did they ask you anything about an oath, is what I am 
asking. 

A. Yes. 
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Q. And what did you tell them? 

A. He told them that he had taken no oath. 

Q. Did they inquire as to how it happened that you did 
not take an oath? 

A. Yes. 

Q. And what did you say as to that? 

A. He said that he told them that in the Service that thev 

m 

would get everybody together to train them- 

The Court (interposing): I do not understand that. 

By Mr. 0 ’Donoghue: 

Q. Will you repeat that? 

A. He said he told the people at the American Consulate 
that when people were taken in the Italian Army they were 
put together in squads or corps for training purposes; they 
put them in the cadres for training purposes, and they were 
always explaining materials and military matters. 

At one time they incorporated or gathered together 
22 this whole group, about five thousand of them. He 
says he was in the back. 

He said the Colonel was reading some paper; he did not 
understand what he was reading, because he was far away, 
and they had no loud speakers or amplifier system, and he 
did not know what they were talking about. 

He said the entire group was put attention, and that is 
all there was to it. 

Q. And that is what you told the people in the American 
Consulate in 1934? 

A. Yes. 

Q. Now, after this gathering on the parade ground, did 
you have any discussion of it with your comrades? 

A. No. 

Q. You did not say to any of them: “What was going on 
there ?’ ’ 

A. No, he did not, because he said that he never had 
wanted to go in the Service anyway; it was against his will. 

He did not care anything about it. 

Q. How did you get the idea, then, that that gathering 
may have been for the administering of the oath? 
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Mr. Wasserman: I object, your Honor: The witness has 
not so testified. 

The Court: I do not think so. 

23 Mr. O’Donoghue: Very well. 

By Mr. 0 ’Donoghue: 

Q. You remember when you were asked in the Consulate 
as to the oath, you told the people there that you had been 
in this gathering of a large number of soldiers where the 
Colonel read something. 

A. Yes, he told the people at the Consulate. 

Q. And did you tell the people at the Consulate that 
because you thought that that might have been the adminis¬ 
tering of an oath? 

Mr. Wasserman: I note an objection, your Honor. 

I do not see the relevancy of the question. 

The Court: The objection is overruled. 

Mr. O’Donoghue: I will ask you—will you repeat the 
question, Mr. Middlemiss? 

The Reporter (reading): 

“Q. And did you tell the people at the Consulate that 
because you thought that that might have been the ad¬ 
ministering of an oath?” 

A. Xo. 

Mr. O’Donoghue: I am a little confused about something 
there in my question, Mr. Middlemiss. 

Will you read the question again? 

The Reporter (reading): 

24 “Q. And did you tell the people at the Consulate 

that because you thought that that might have 
been the administering of an oath?” 

Mr. O’Donoghue: I believe that that has not been trans¬ 
lated. I may be wrong and I would appreciate it if it were 
repeated. 

The Court: Ask your question over again. 

Will you ask the question, please, Mr. O’Donoghue? 
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Mr. O’Donoghue: Yes, sir. 

By Mr. O’Donoghue: 

Q. Did you tell the people at the Consulate about the 
meeting on the parade ground because you believed that 
had something to do with the taking of the oath? 

A. No. 

Q. Then, will you explain how it happened when they 
asked you whether you had ever taken an oath of allegiance 
to the King of Italy you answered by describing the gather¬ 
ing of a large number of soldiers on the parade ground? 

Mr. Wasserman: I note an objection, your Honor. 

The Court: Is that all of your question? 

Mr. O’Donoghue: Yes. 

The Court: I sustain the objection. 

By Mr. O’Donoghue: 

Q. What was your understanding at the time as to 
25 the purpose of the meeting on the parade ground? 

A. He does not understand the question. 

Q. What was your understanding of what was going on? 

A. That it was military—it was military training; in¬ 
struction. 

Q. Do you remember ever saying to anyone that when 
the oath was administered to the other soldiers vou merelv 
kept your hand at your side and did not swear? 

A. He was at “attention”, and when one is at “atten¬ 
tion” you cannot move. 

Mr. O’Donoghue: I believe that is not responsive to the 
question. 

The Court: No, I think it is not. 

Mr. O’Donoghue: Will you read the question? 

The Reporter (reading): 

“Q. Do you remember ever saying to anyone that 
when the oath was administered to the other soldiers 
you merely kept your hand at your side and did not 
swear?” 
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A. No soldiers raised their hands. 

Mr. O’Donoghue: I am not entirely sure that that answer 
is responsive—can I ask your Honor to ask him to answer 
the question? 

The Court: I think he can answer that “Yes” or 

26 “No”, and he has not answered it yet. 

Read the question again. 

The Reporter (reading): 

“Q. Do you remember ever saying to anyone that 
when the oath was administered to the other soldiers 
you merely kept your hand at your side and did not 
swear?” 

The Court: Tell him to answer that question “Yes” or 
“No”. 

The Interpreter: He says “Yes”. 

By Mr. O’Donoghue: 

Q. When and to whom did you tell that ? 

A. He told that to the Consulate. 

Q. And what is the truth- 

Mr. Wasserman (interposing): I object, your Honor. 
The Court: The objection is overruled. 

Let him answer. 

By Mr. O’Donoghue: 

Q. What is the truth? 

A. The truth of what? 

Q. Of the facts concerning the administering of the oath. 

Mr. Wasserman: I note an objection, your Honor. 

The Court: I sustain the objection. 

This all goes out. 

Mr. O’Donoghue: Very well, your Honor. 

27 I have no further questions. 

Further Examination by Counsel for the Plaintiff. 

Bv Mr. Wasserman: 

•> 

Q. You testified you were required to register in Italy 
around 1933? 
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A. Yes. 

Mr. O ’Donoghue: I object to the leading question. 

Mr. Wasserman: This is in response to your question. 

The Court: If he has testified, do not repeat it; if that is 
his testimony, do not repeat his testimony. 

By Mr. Wasserman: 

Q. Will you describe what happened at the time you 
registered in 1933? 

A. When he reached the age of twenty-one and, precisely, 
a few months afterwards, there appeared in the city Maz- 
zara Del Velio- 

Mr. O’Donoghue (interposing): I object to this for the 
reason that though he may have so testified on cross- 
examination it was not responsive to the questions that 
I asked him. 

When he was testifying on cross-examination my question 
was, to him, to recount the occasion of his visit to the Con¬ 
sulate. 

Mr. Wasserman: I merely want to bring up the events of 

the military service around 1933. 

28 The Court: Has he not already gone over all that ? 

Mr. Wasserman: Yes; to a certain extent. 

The Court: Very well. 

By Mr. Wasserman: 

Q. When you served in the Italian Army, did you volun¬ 
teer or were you drafted? 

Mr. O’Donoghue: I object to that. 

I do not think that that is proper redirect examination. 

The Court: I overrule the objection. 

The Interpreter: He says he was drafted. 

By Mr. Wasserman: 

Q. Did you have occasion, after you received your notice 
to appear for induction in the Italian Army, to go to the 
American Consulate? 

A. Yes. 

Q. And what did you do there or say there? 
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A. He protested because he did not want to serve in the 
Army. 

Q. Was that protest oral or in writing? 

A. By word. 

Q. And what were you told at the American Consulate? 

A. At first he had to serve in the Italian Army and then 
he could come to the United States. 

The Court: I know that he has gone all over that 

29 two or three times. 

Mr. Wasserman: If your Honor please, I just have 
one further interrogation. 

Well, I think I have finished. 

The Court: Have you finished the examination of this 
witness ? 

Mr. Wasserman: Yes, I have. 

The Court: Very well. 

Mr. O’Donoghue: Let me ask one or two more questions. 
Further Examination by Counsel for the Defendant. 

By Mr. O’Donoghue: 

Q. You did not, in any way, protest to the Italian au¬ 
thorities your induction into the Italian Army? 

A. I protested. 

Q. Describe the protest. 

A. He protested to the military authorities because he 
was an American. 

They threatened to send him before a military court. 

Q. And then what? 

A. Then he was forced to go. 

It was a question of either going or- 

Mr. O’Donoghue (interposing): I have no further ques¬ 
tions. 

Mr. Wasserman: I have no further questions. 

The Court: All right. Step dowm. 

30 (The witness thereupon vras excused and retired 
from the witness stand.) 

The Court: The Court will take a five minute recess. 
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(Thereupon at 2:33 o’clock p.m. recess was had until 
2:35 o’clock p.m. when the following occurred:) 

Mr. Wasserman: The plaintiff rests. 

The Court: Did vou have something else that you wanted 
to offer? 

Mr. Wasserman: I wanted to call the Court’s attention 
to an official communication from the Secretary of State 
to Senator Lodge reproduced in Volume III of Hackworth 
Digest of International Law to the effect that dual Na¬ 
tionals in the category of this plaintiff, that with respect 
to them the United States Government had made a protest 
to the Italian Government with regard to their military 
service, and that the end was that they just had to serve 
in the Army. 

I understand that counsel for the defendant is unwilling 
to stipulate that, so I ask the Court to take judicial notice 
of it. 

Mr. O’Donoghue: I consider it irrelevant. 

That was a situation where there was a request of the 
American authorities to intervene with the Italian Govern¬ 
ment, and I do not believe that there is any indication- 

The Court (Interposing): How does that have a 
31 bearing on this case? 

Mr. Wasserman: I merelv want to show that dual 
Nationals, those born in the United States of Italian par¬ 
ents, were required to serve in the Italian Army, and were 
unable to do anything about it, and they had to serve in the 
Army before coming to the United States. 

The Court: If you can show that it is relevant to the 
question before me, you may do so. 

Mr. Wasserman: There is an official communication to 
that effect signed by Secretary of State Hughes. 

I felt that since counsel was not willing to stipulate- 

The Court (Interposing): I do not say that it is decisive, 
but it may have a bearing. 

Mr. O’Donoghue: I have no objection to your Honor 
reviewing it, but I merely say that I consider it irrelevant. 

The Court: You do not question its authenticity? 

Mr. O’Donoghue: No, I do not, your Honor. 
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Mr. Wasserman: It is at the bottom of Page 361 and 
goes to the following page in Volume III of Hackworth 
Digest of International Law. 

The Court: Is that your case? 

Mr. Wasserman: Yes, sir. 

Mr. O’Donoghue: I offer, if your Honor please, “Defend¬ 
ant’s Exhibit No. 1 for identification” in evidence. 

32 Mr. Wasserman: I have not seen it. 

The Court: You may look at it, of course. 

Mr. Wasserman: (After examining the document last 
above referred to) I am going to object to this, your Honor, 
on the ground that this document contains conclusions on 
the part of the American Vice Consul and should not be 
binding on this plaintiff. 

There are several documents- 

The Court (Interposing): It was identified bv the plain¬ 
tiff. 

Mr. Wasserman: There are several documents- 

Mr. O’Donoghue (Interposing): I may point out that at 
the pre-trial of this case it was stipulated that any official 
Government document, either the original of it or a photo¬ 
stat copy of it, may be introduced without objection. 

Mr. Wasserman: I do not object that these are signed 
by the American Consulate, but we cannot have testimony 
in here by the American Consulate as to his conclusion, 
without the right of cross-examining him. 

Mr. O’Donoghue: That objection does not go to relevancy 
or materiality. 

Mr. Wasserman: I think it is irrelevant. If the Consulate 
has stated a conclusion that he took an oath of allegiance 
it is irrelevant unless he has personal knowledge of the 
fact. 

33 Mr. O’Donoghue: Then, you mean that it is not 
competent. 

The Court: Certainly these two pages signed by him are 
admissible, clearly. 

Mr. Wasserman: Yes, sir. 

The Court: I hardly think that the opinions of the Amer¬ 
ican consul are admissible. 
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Mr. O’Donoghue: I attach no importance to them. I 
only offer them that way because they are attached together. 

The Court: The two pages signed by the witness are ad¬ 
missible. 

Mr. O’Donoghue: Then, only those will be received. 

(Thereupon the two pages of the document heretofore 
marked as “Defendant’s Exhibit No. 1 for identification” 
were received in evidence as “Defendant’s Exhibit No. 1 
in evidence” and were retained by the Clerk of the Court.) 

Mr. O’Donoghue: The defendant rests. 

The Court: Is that all? 

Mr. Wasserman: I would like to recall the plaintiff. 

The Court: Very well. 

Thereupon, Salvatore Alata, the plaintiff herein, was 
recalled for further examination and testified as follows 
upon 

34 Further examination by counsel for the plaintiff. 

By Mr. Wasserman: 

Q. I show you “Defendant’s Exhibit No. 1” and I will 
ask you to read the statements contained in this statement. 

A. Read it out loud? 

Q. You read them to him if you wish. 

Mr. O’Donoghue: Excuse me, your Honor: It should be 
pointed out in the record that that is the third page of that 
that you are reading there. 

Mr. Wasserman: The page on which his signature ap¬ 
pears. 

Mr. O’Donoghue: Is his signature just on one page? 

Mr. Wasserman: Yes, on one page. 

The Court: It is on two separate pages there. 

Mr. O’Donoghue: I thought it was. 

The Interpreter (Reading): “I, Salvatore Galati . . .” 
(continuing his reading in Italian). 

Bv Mr. Wasserman: 

Q. Did you read this statement through before you signed 
it in Italy? 
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A. They did not read it to me. 

Q. Did you ever tell anyone in the American Consulate 
that you took an oath of allegiance while you were in the 
Army in December of 1933? 

A. No. 

35 Mr. Wasserman: I have no further questions. 

Mr. O’Donoghue: No questions. 

The Court: Step down. 

(The witness thereupon was again excused and retired 
from the witness stand.) 

Mr. Wasserman: The plaintiff rests. 

If your Honor please, the issue involved here is similar 
to the one concerning which I filed a motion for a new trial 
in another case, and I wonder if I may argue them both 
together? 

The Court: Suppose I wait before I pass on the motion 
for a new trial until I pass on this case. 

Will that be satisfactory? 

Mr. Wasserman: That is satisfactory. 

Mr. O’Donoghue: Yes. 

Mr. Wasserman: May I make a short statement, never¬ 
theless? 

The Court: I beg your pardon ? 

Mr. Wasserman: Mav I make a short statement? 

* 

The Court: No. Make a brief statement in writing, and, 
Mr. O’Donoghue, you may reply to that, if you please. 

Now there has been no reply to that motion for a new 
trial. 

Mr. O’Donoghue: No. Numerous other matters of busi¬ 
ness have prevented it. 

I spoke to Mr. Wasserman about it and he has indicated 
that I may have such time as I need. 

36 The Court: How long do you think you will need? 
I want to dispose of this while it is fresh in my 

mind. 

Mr. O’Donoghue: Let me put it this way, your Honor: 
Since Mr. Wasserman will file something in this case 
and it involves the same issue, if he files that promptly, 
may I file something in response to the two of them? 
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The Court: That is satisfactory. 

Mr. Wasserman: I will rely mainly in my argument to 
the matters stated in my motion. 

The Court: Just give me a very brief statement of your 
contentions in this case and the question of law that you 
rely on in that preceding case. 

Mr. O’Donoghue: I will file something three days after 
that. 

Mr. Wasserman: I believe that I should be able to file 
it bv Monday. 

The Court: Very well. 

(Thereupon the instant hearing was concluded, and the 
Court adjourned until Monday, December 4, 1950, for the 
consideration of such other matters and business as might 
be brought before it.) 

37-38 Complaint 

(Filed, January 11, 1950) 

The plaintiff, by his attorneys, respectfully alleges: 

1. That this is an action for a declaratory judgment of 
citizenship under Section 503 of the Nationality Act of 1940 
as amended (54 Stat. 1171, 8 U.S.C.A. 903). 

2. That the defendant is Secretary of State and as such 
is charged with the duty of issuing and revoking passports 
of American citizens and charged with general supervision 
of the foreign consular service of the United States. 

3. That the plaintiff was born in the United States on 
January 12,1912 and was a United States citizen at birth. 

4. That the defendant acting through his duly authorized 
agents has ruled that the plaintiff has lost his American 
citizenship and expatriated himself under the Expatriation 
Act of 1907 by service in the Italian Army in 1933 and by 
taking an oath of allegiance to Italy in connection with the 

aforesaid military service. 

39 5. That the plaintiff did not take an oath of alle¬ 

giance to the Italian Government nor to the King of 

Italy. 

6. That the plaintiff was inducted into the Italian Army 
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against his will and under duress and anv alleged oath of 

O w O 

allegiance taken in connection with the said military service 
was involuntary. 

w 

7. That at all times the plaintiff has avowed his American 
citizenship and nationality and at no time did he wilfully, 
knowingly or intentionally commit or perform any act which 
would constitute a repudiation of his American citizenship 
or nationality. 

8. That the plaintiff applied to the American consul in 
Italy for an American passport and the same was denied 
on the ground that plaintiff expatriated himself under the 
Expatriation Act of March 2, 1907 for the reason that he 
took an oath of allegiance to the King of Italy in connec¬ 
tion with the aforesaid military service in Italv. 

» * 

9. That by reason of the action of the defendant acting 
through his duly authorized agents, plaintiff has been de¬ 
prived of rights which inured to him under the Constitution 
and laws of the United States and is being denied the privi¬ 
leges accorded to citizens of the United States. 

10. That the plaintiff is a citizen of the United States. 

Wherefore plaintiff respectfully asks for a judgment de¬ 
claring that he is a citizen of the United States. 

Jack Wasserman, 501 13th St., X. W., Washington 
4, D. C., Attorney for Plaintiff. 

Harry Meisel, Wasserman & Jaffe, Of Counsel. 

40 Answer to Complaint 

(Filed May 18, 1950) 

First Defense 

The complaint fails to state a cause of action upon which 
relief may be granted. 

Second Defense 

Defendant answers the numbered paragraphs of the com¬ 
plaint as follows: 

1. The allegations of Paragraph 1 are admitted. 

2. The allegations of Paragraph 2 are admitted. 

3. Defendant lacks sufficient information to form a belief 
as to the truth of the allegations of Paragraph 3. 
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4. The allegations of Paragraph 4 are admitted. 

5. The allegations of Paragraph 5 are denied. 

6. The allegations of Paragraph 6 are denied. 

7. The allegations of Paragraph 7 are denied. 

8. The allegations of Paragraph 8 are admitted. 

9. The allegations of Paragraph 9 are admitted, except 
that defendant denies that plaintiff has been deprived of 
any rights or privileges to which he is entitled. 

10. The allegations of Paragraph 10 are denied. 

Third Defense 

Plaintiff lost his United States citizenship by reason of 
service in the Italian Army. 

41 Fourth Defense 

Plaintiff lost his United States citizenship by taking an 
oath of allegiance to Italy. 

Wherefore, defendant demands judgment together with 
the costs of this action. 

(S.) George Morris Fay, United States Attorney. 

42 Pre-Trial Memorandum 

(Filed, November 13,1950) 

This is an action for declaratory judgment under Section 
503 of the Nationality Act of 1940 by which the plaintiff 
seeks a judgment against the Secretary of State declaring 
that he is a citizen of the United States. 

The plaintiff asserts that he was born in the city of New 
York on Januarv 12, 1912 and was a citizen of the United 
States at birth. He also asserts that his parents were Ital¬ 
ian citizens at the time of his birth and that he was there¬ 
fore subject to the military service laws of Italy. Subse¬ 
quent to his birth and in the year 1921, the plaintiff was 
taken to Italy and in September, 1933 he was inducted into 
the Italian Army and he served in the Italian Army until 
about August, 1934. 

Tbe Secretary of State has ruled that the plaintiff lost 
his American citizenship under the first paragraph of Sec¬ 
tion 2 of the Act of March 2, 1907 by taking an oath of 
allegiance to the King of Italy in connection with his mili- 
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tary service in 1933. The plaintiff contends that he was 
inducted into the Italian Army against his will and that any 
oath of allegiance taken in connection with said military 
service was involuntary. He further contends that he did 
not in fact take an oath of allegiance to the Italian Govern¬ 
ment nor to the King of Italv. 

43 The defendant asserts that the plaintiff served in 
the Italian Army without having made any protest 
and that he voluntarily took an oath of allegiance to the 
King of Italv in 1933. Defendant further asserts that the 
plaintiff lost his United States citizenship by reason of 

service in the Italian Armv. 

• 

Defendant further asserts that plaintiff was a dual na¬ 
tional of the United States and Italy at birth and as such 
was required to make an election of citizenship upon at¬ 
taining his majority and that in failing to return to the 
United States, he elected Italian citizenship. 

Stipulations 

1. It is stipulated that the birth certificate recording the 
birth of Salvatore Alata in the Borough of Manhattan, 
City of New York on January 12, 1912 may be admitted in 
evidence without formal proof, subject to objections as to 
materiality and relevancy. 

2. It is stipulated that under the Italian Nationality Laws 
of 1912 the Italian Government considered the plaintiff a 
citizen of Italy at birth and as such subject to its military 
laws. 

3. It is stipulated that the plaintiff served in the Italian 
Army from September 1933 to August, 1934. 

4. It is stipulated that male citizens of Italy between the 
ages of 20 and 39 were required to serve in the Italian Army 
and that failure to so serve subjected them to arrest and 
imprisonment. 

5. It is stipulated that within 3 to 4 months after entry 
into the Italian Army it was customary for the Italian mil¬ 
itary authorities to orally administer an oath of allegiance 
to the King of Italy to those who had entered into military 
service. 

6. It is stipulated that any official government documents, 
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either originals or photostats or carbons may be introduced 
without formal proof subject to objection as to relevancy 
and materiality. 

44 7 It is stipulated that the plaintiff was registered 

with the American Consulate at Palermo, Italy on 
August ~6,1928 and in 1929 as an American citizen. 


Jack Wasserman, 

Attorney for Plaintiff . 
George Morris Faye, 

United States Attorney. 
L. Clark Ewing, 

Assistant United States Attorney , 

Attorneys for Defendant. 


Burnett a Shelton Matthews, 
Tjnited States District Judge. 


4o Memorandum of Court 

(Filed, December 22,1950) 

In this ease I am satisfied that the plaintiff took an oath 
of allegiance to the Italian Government and lost his Ameri¬ 
can citizenship. 

The action will be dismissed with costs. 

(S.) Jennings Bailey, 

Judge. 

46 Findings of Fact and Conclusions of Law 

(Filed January 12, 1951) 

This case having come on for trial and the Court having 
heard the testimony adduced by the plaintiff and having 
considered the exhibits offered by the plaintiff and the de & - 

fendant, makes the following findings of fact and conclusions 
of law: 

Findings of Fact 

1. Plaintiff, Salvatore Alata, also known as Salvatore 
Galati and Salvatore Alati, was born in New York City on 
January 12, 1912 of Italian parents. He was taken by his 
parents to Italy at the age of nine years and has resided 
m ltaJ y from that time until coming to the United States 
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on November 29, 1949 on a Certificate of Identity to prose¬ 
cute this action. 

2. Plaintiff’s parents are citizens of Italy and under the 
Italian Nationality Laws of 1912, the Italian Government 
considered the plaintiff a citizen of Italy at birth and as 
such, subject to its military laws. 

3. Plaintiff was inducted into the Italian Army and served 
in the Italian Army from September, 1933 to August, 1934. 
He did not protest his induction into the Army. 

4. During his service in the Italian Army, the plaintiff 
took an oath of allegiance to the King of Italy. 

Conclusions of Law 

1. Plaintiff was by birth a dual national of the United 
States and Italy. 

47 2. Plaintiff expatriated himself by taking an oath 
of allegiance to the King of Italy during his service 

in the Italian Army. 

3. Plaintiff expatriated himself by continuous residence 
in Italy after attaining his majority and by his failure to 
elect American citizenship by returning to the United States 
and taking up permanent residence therein. 

Jennings Bailey, 

Judge. 

Dated: Jan. 12, 1951. 

48 Objections to Proposed Findings of Fact and 

Conclusions of Law 

(Filed, January 12, 1951) 

The plaintiff objects to Pargraph 3 of the proposed Con¬ 
clusions of Law submitted by the Defendant on the ground 
that the memorandum of the court specifically finds that 
the plaintiff expatriated himself simply by taking the oath 
of allegiance to the Italian Government and not by residence 
in Italy. 

Jack Wasserman, 

Attorney for Plaintiff, 

Warner Bldg., 
Washington, D. C. 
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49 Order of Court Overruling Objections 

(Filed January 12, 1951) 

Upon consideration of the objections of the plaintiff to 
the proposed conclusions of law and findings of fact, I think 
those submitted by counsel for the defendant are correct 
and express my views and I have signed them accordingly. 

(S.) Jennings Bailey, 

Judge. 

50 Order Dismissing Complaint 

(Filed, January 12,1951) 

This case having come on for trial and the Court having 
considered the evidence adduced on behalf of the plaintiff 
and of the defendant, and it appearing to the Court that 
upon the facts and the law, plaintiff has shown no right to 
relief, it is this 12th day of January, 1951, 

Ordered that the complaint be, and is hereby, dismissed 
with costs to the defendant. 

Jennings Bailey, 

Judge . 


51 Notice of Appeal 

(Filed, February 8, 1951) 

Notice is hereby given that Salvatore Alata, the plaintiff 
above named, hereby appeals to the Circuit Court of Ap¬ 
peals for the District of Columbia from the order entered 
herein on January 12, 1951 dismissing the complaint. 

Jack Wasserman, 

Attorney for Plaintiff, 

Warner Building, 
Washington, D. C. 

52 Stipulation Designating Record 

(Filed, February 14, 1951) 

It is hereby stipulated by and between the attorneys for 
the respective parties herein that the record on appeal 
consist- of the following: 


48 


1. Complaint. 

2. Answer. 

3. Pre-trial Memorandum. 

4. Transcript of testimony. 

5. Findings of fact and conclusions of law. 

6. Opposition to proposed findings of fact and conclusions 
of law. 

7. Memorandum of the Court. 

8. Order of the Court overruling plaintiff’s objections. 

9. Order of dismissal. 

10. Notice of Appeal. 

11. Stipulation designating record. 

George Morris Fay, 

United States Attorney. 
Ross O’Donoghue, 

Assistant United States Attorney. 
Jack Wasserman. 

53 Supplemental Designation of Record 

(Filed, March 1, 1951) 

It is hereby stipulated and agreed that the record in the 
above matter include the following exhibits which are at¬ 
tached hereto: 

1. Plaintiff’s Exhibit No. 1 (Birth certificate). 

2. Defendant's Exhibit No. 1 (consisting of two pages 
of a State Department document executed by plaintiff). 

George Morris Fay, 

United States Attorney. 
Ross O’Donoghue, 

Assistant United States Attorney. 
Jack Wasserman. 

54 Order 

(Filed, March 14, 1951) 

It is by the Court this 14th day of March, 1951, 

Ordered, that all exhibits, both plaintiff’s and defend¬ 
ant’s, heretofore filed in this case shall be transmitted to 
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the Court of Appeals in their original form and shall not 
be photostated or otherwise reproduced. 

Edward A. Tamm, 

Judge. 

55 Excerpts from Defendant’s Exhibit No. 1 

“Affidavit by Native American to Explain Protracted 

Foreign Residence” 

• •••••• 


I, Salvatore Galati, a native American citizen, born at 
New York City, United States, do solemnly swear that I 
ceased to reside in the United States on or about October, 
1922; that I have since resided at Mazara del Vallo, Tra¬ 
pani, Italy; and that I arrived in Mazara del Vallo, where 
I am now temporarily residing, * * * in October, 1922, 
my reasons for such foreign residence being as follows: 
I was brought to Italy by my parents, who are Italian sub¬ 
jects, and have been obliged to live with them. I applied 
for registration in 192S, and my application was approved 
by the Department of State. I have always thought that 
in applying for registration I had done everything neces¬ 
sary to protect my American citizenship, and that my 
registration was valid for an indetermined period of time. 
On September 1, 1933 I was called for military service in 
Italy and took the oath of allegiance in connection with 
military service in December, 1933. I was not informed 
that I should protest against my induction into the Italian 
Army, and was told at the American Consulate at Palermo, 
that it was always possible for me to return to the United 
States after completion of military service in Italy. (State¬ 
ments made in Italian.) 

• •••••• 

(S.) Salvatore Galati. 

American Consular Service at Palermo, Italy. 

Sworn to before me this 6th day of March, 1935. 

[Seal.] (S.) Paul J. Reveley, Vice Consul # * •. 
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56 Certificate of Expatriation 

Kingdom of Italy, 

City and Province of Palermo, 

Cotisulate of the United States 
of America, ss: 

I, Paul J. Reveley, Vice Consul of the United States of 
America at Palermo, Italy, hereby certify that Salvatore 
Galati, who was born at New York, New York on June 12, 
1912, has expatriated himself by taking the oath of alle¬ 
giance to the King of Italy. The evidence of such action 
consists of the following: 

The official Italian military discharge certificate issued 
to the expatriate on August 28,1934, showing that he served 
in the Italian Army from September 8, 1933, to August 28, 
1934. He took the oath of allegiance to the King of Italy 
in December, 1933, without protesting before any American 
Consular Officer. 

The expatriate last departed from the United States in 
October, 1923 and was last domiciled there at 1010 Wil¬ 
loughby Avenue, Brooklyn, New York. He expatriated 
himself as aforesaid in December, 1933. The expatriate is 
single. He is at present residing at 54 Corso Vittorio 
Veneto, Mazzara del Vallo, Italy. 

In witness whereof I have hereunto set my hand and 
seal this ISth day of June 1935. 

(S.) Paul J. Reveley, 

Vice Consul of the United States of America. 

Service No. 1974. 

[Seal.] 
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1 Proceedings Had in Action for a Declaratory Judg¬ 

ment under 54 Stat. 1171, 8 U.S.C.A. 903 

Washington, D. C., 
Monday, May 7, 1951. 

The above-entitled cause came on for trial at 10 o’clock 
a.m., Monday, May 7, 1951, 

Before Honorable Jennings Bailey, Judge of the United 
States District Court for the District of Columbia, There 
Being 

Present: Jack Wasserman, Esquire, and Abraham Kush- 
ner, Esquire, of the firm of Messrs. Wasserman and Jaffe, 
Attorneys for the Plaintiff; and 

2 Honorable George Morris Fay, United States At¬ 
torney, by Ross O’Donoghue, Esquire, Assistant 

United States Attorney, Attorney for the Defendant. 

Thereupon the following proceedings and transactions 
were had and evidence was adduced: 

Proceedings, Transactions and Evidence 

The Clerk of the Court: Insana vs. Dean Acheson, the 
Secretary of State. 

Are counsel ready? 

Mr. Wasserman: We are ready for the plaintiff. 

Mr. O’Donoghue: We are ready for the defendant. 

Mr. Wasserman: If your Honor please, we have an in¬ 
terpreter in this case; Mr. Nicola Cerri, Jr., is the inter¬ 
preter and Mr. Insana is the plaintiff. 

The Court: Let the interpreter be sworn first and then 
let the plaintiff be sworn. 

Thereupon Nicola Cerri, Jr. was, by the Clerk of the 
Court, duly sworn to serve as an interpreter in this cause 
of action, and, having so sworn, Antonio Insana the plain¬ 
tiff herein, was duly sworn by the Clerk of the Court to tell 
the truth, the whole truth and nothing but the truth in 
response to interrogatories to him then and there 

3 propounded by the Court and by counsel for the 
respective parties, and, having so sworn, assumed 

the witness stand and the following occurred: 
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The Court: Now, interpret that oath to the witness. 

The Interpreter: Yes, I will do so (addressing the wit¬ 
ness). 

He said: “I do”. 

The Court: Let me read the pre-trial memorandum. 

(The file in this case was examined by the Court.) 

The Court: What is the question in this case? 

Mr. Wasserman: As I understand the issues raised by 
the defendant, your Honor, there are two issues: 

This plaintiff served in the Italian Army and, in connec¬ 
tion therewith, it is alleged that after he was inducted into 
service in the Italian Army he took an oath of allegiance 
to the King of Italy. 

We contend that if the plaintiff did take an oath of alle¬ 
giance to the King of Italy the oath was taken under duress 
because he was conscripted into the Army and was com¬ 
pelled to take such an oath. 

It is also the contention of the defendant in this case that 
this subject, who was born in the United States, and who 
went to Italy, was required to make an election between his 
so-cafled dual nationality, having an American citi- 
4 zenship when he reached his majority. 

Now, we contend that if he was compelled to make 
an election he did make such an election; but we also say 
that a dual national at birth, someone born in the United 
States and vested both with American citizenship and 
Italian citizenship is just the same as any other American 
and is not required to make an election at majority. 

Those are the two simple issues presented to your Honor 
for determination. 

The Court: Very well. I will hear the case. 

Do you want to make any statement ? 

Mr. 0 ’Donogkue: No, your Honor. 

The Court: Proceed, then, with your examination, Mr. 
Wasserman. 

Mr. Wasserman: Now, it is admitted, 1 understand, that 
thi s plaintiff was boro in the United States, and I just want 
to tie up with this witness that fact. 

The Court: Very well 
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Examination by Counsel for the Plaintiff. 

By Mr. Wasserman: 

Q. Will you please state your name? 

(It is noted by the Reporter, without repetition of this 
statement, that the responses made by the witness were 
made, in fact, by the interpreter, the interpreter having 
first addressed the witness and then stated the lan- 

5 guage that in this record appears in the form of an 
answer.) 

A. Antonio Insana. 

Q. You were born in Pennsylvania, in the United States 
of America, on April 24,1916. Is that right, Mr. Insana? 

A. 1916; April 24, 1916. 

Q. And your parents were Italian citizens? 

A. He said his parents were Italian citizens wiio sub¬ 
sequently became American citizens. 

Q. When did they become American citizens? 

A. 1905. 

Q. His parents became American citizens in 1905? 

A. 1905. 

The Court: Ask him how* old he is. 

By Mr. Wasserman: 

Q. How old are you? 

A. Thirty-four. 

The Court: His parents were American citizens in 1905; 
that was before he was born. 

The Interpreter: Yes; His parents w r ere American citi¬ 
zens before he w r as born. 

That is his revised version. 

The Court: Well, does that change your case at 

6 all, Mr. O’Donoghue? 

Mr. 0 ’Donoghue: I think as Mr. Wasserman would 
say, it strengthens our case. 

The Court: I beg your pardon? 

Mr. O’Donoghue: It strengthens our case, I think. 

It would clearly bring it within the province of Perkins 
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vs. Elg (Perkins vs. Elg, 307 U.S. 325), and thus has a dual 
nationalitv at birth, and- 

The Court (interposing): If he were born in the United 
States of parents who are American citizens, does that 
change your view? 

Mr. O’Donoghue: I believe the evidence will show that 
his parents subsequently reacquired Italian citizenship and 
thus he became a dual national, although he was not a dual 
national at birth. 

The Court: Proceed. 

Bv Mr. Wasserman: 

Q. Did you ever see the naturalization certificate of your 
parents ? 

A. No. 

Q. How do you know that they were naturalized? 

Mr. O’Donoghue: I object to that. 

The Court: On what ground? 

Mr. O’Donoghue: He is trying to impeach his own wit¬ 
ness. 

7 Mr. Wasserman: No, I am not. 

I am trying to clarify the issue and see if he under¬ 
stands my questions and if he has some basis for making 
the statement that he has made there. 

May I ask that question? 

The Court: Yes. I do not give any weight to it, how¬ 
ever. 

The Interpreter: May I have the question again? 

The Court: Well, read the question. 

The Reporter (reading): 

“Q. How do you know that they were naturalized?” 

The Interpreter: He always heard his father say so. 

By Mr. Wasserman: 

Q. Now, did you go to Italy some time after your birth? 

A. He said: Yes; he went to Italy, only once. 

Q. When? 

A. 1922. 



Q. When? 

A. 1922. 

Q. And did you go with your father or with vour mother? 
A. He went with his father. 

Q. And, some time after—well, after you went to Italy 
in 1922, how lone: did you remain in Italy? 

A. He stayed there twenty-eight years. 

8 Q. Until when? 

A. Up to two months ago. 

Q. And, at that time, did you return to the United States? 
A. He says No. 

w 

Q. And in what year did you come back to the United 
States? 

A. This year. This very year. 

Q. Now, after you went to Italy, did you serye in the 
Italian Army? 

A. Yes. 

Q. AMien did you first enter the Italian Army? 

A. 1947. 

Q. Is that the first time you entered the Italian Army? 

A. Now he corrects himself—1937; he says 1937, not 
1947. 

Q. At the time you went in the Italian Army, did you 
volunteer or were you inducted? 

A. He says when he received a notice to show up for 
military service he went to see the Mayor of his town. 

Q. And what happened? 

A. And he told the Mavor that he was an American citi- 

* 

zen, and that he did not have to join the Army, because he 
was an American citizen. 

9 Then he told him: It does not make any differ¬ 
ence. 

He says: The important thing is for you to leave now, 
to join the Army. 

Then he told the Mayor that before going into the Army 
he wanted to contact the American Consul at Palermo. 

The Mayor told him: Don’t go near the American Con¬ 
sul at Palermo because it does not make any difference; you 
are going to have to go in the Army anyway. 

After this, he reported to the Military District of Mes- 


sina and there he saw an officer who was in charge of the 
Army, and he told him the same thing, that he was an 
American citizen and that he had no obligation to serve as 
a soldier. 

He told him: Get in line. Don’t talk about being an Amer¬ 
ican. 

So he got in that line. 

At that time, they took him to the Province of Naples, 
and there an oath was being administered. 

He said there they put the entire group in a line and 
administered an oath. 

He said while they were taking the oath he did not take 
the oath, and that is what happened: All of liis companions 
took the oath and he did not take the oath. 

Q. You said you went to the Mayor? 

A. Yes. 

10 Q. The Mayor of what town or city? 

A. He went to see the Mayor of San Pier Niceto, 
the Province of Messina. 

By the Court: 

Q. Is that in Sicily or on the mainland? 

A. In Sicily. 

By Mr. Wasserman: 

Q. You said a group took the oath? 

A. Yes. 

Q. How many people were in the group that took the 
oath? 

A. There were about two hundred persons in the group. 

Q. Now, did you make any protest to the American 
Consul ? 

A. No. 

Q. Did you make any protest to anyone else, other than 
the Mayor? 

A. Yes—dozens. 

He said he protested to the Mayor and to the — it would 
be the Police Inspector, the Inspector of Police, the person 
in charge of police there, I imagine. 
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Q. The person in charge of the police where? 

A. In San Pier Niceto. 

Q. Did vou want to enter the Italian Army? 

A- No. ' 

Mr. O’Donogliue: I object. 

11 The Court: i think that is relevant. 

Mr. O’Donoghue: Well, perhaps so. 

The Court: Certainly if he wanted to it would help the 
Government’s case. 

Mr. O’Donoghue: Yes. 

By Mr. Wasserman: 

Q. Who was in charge of the Government of Italy at the 

time vou were inducted in the Armv in 1937? 

• •> 

Mr. O’Donoghue: 1 object; that calls for a conclusion. 
The Court: Will you read the question? 

The Reporter (reading): 

“Q. Who was in charge of the Government of Italy at 
the time vou were inducted in the Armv in 1937?” 

The Court: I overrule the objection. 

By Mr. Wasserman: 

Q. Tell us who was in charge of the Government of Italy 
at the time you were inducted in the Army in 1937. 

A. Mussolini. 

Mr. Wasserman: Now, at this time, your Honor, I would 

like to read the Italian Military- 

The Court (interposing): Let him finish his testimony 
first, and then I will hear vour argument. 

Mr. Wasserman: All right; certainly. 

By Mr. Wasserman: 

12 Q. Now, after you entered the Army in 1937, how 
long did you remain in the Army? 

A. He was twenty months in the Army, after entering 
the first time in 1937. 

Q. And what happened at the end of twenty months? 
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A. At the end of the twenty months period he was recalled 
to service in 1940. 

Q. And then what happened? 

A. He said he did not want to go in the Army at that time 
either. 

They threatened him and they told him that if he did not 
leave immediately, he was told that even his family would 
suffer the consequences. 

Q. When you say “If he did not leave immediately”, do 
you mean leave Italy or leave to go into the Army? 

A. Yes; he means enter the Army. 

Q. He uses the word “leave”. 

A. They told him to join the Army immediately and if he 
did not enter the Army at once that his family would suffer 
the consequences. 

Q. And then what happened? 

A. He said the same thing happened all over again: He 
went and reported to the Military District and he had to 
join the Army. 

13 (There was a lengthy colloquy between the witness 
and the interpreter in the Italian language.) 

The Court: I think he is going into argument now instead 
of answering the question. 

Read the question and the answer so far, Mr. Middlemiss, 
please. 

The Reporter (reading): 

“Q. And then what happened? 

A. He said the same thing happened all over again: 
He went and reported to the Military District and he 
had to join the Army.” 

By Mr. Wasserman: 

Q. Is that the complete answer ? 

A. He again reported to the Messina Military District. 

He kept protesting and saying that he was an American 
citizen. 

They told him to get in line, and they threatened him with 
either imprisonment or that they might also shoot him. 

Q. And how long did you remain in the Army, after 1940? 

A. Up to September, 1943. 
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Q. And what happened after September, 1943? 

A. He said that he was captured by the Germans after 
September, 1943, as a prisoner, and they took him to 
Germany. 

There in Germany—he staved in Germany until May 1, 
1945. 

14 Q. And then, w T here did you go? 

A. He stayed with the English until the first of 
September—the English liberated him. 

Q. Then what happened? 

A. Then on September 1st, he went back home. 

Q. By “you went back”, you mean you went back to what 
country? 

A. He went back to San Pier Niceto. 

Q. He -went back to Italy? 

A. He went back to San Pier Niceto, the Province of 
Messina, in Italy. 

Q. And then wdiat did you do ? 

A. Then he went immediately to the American Consulate 
in Palermo. 

Q. And what did you do at the American Consulate in 
Palermo? 

A. He asked them to issue him documents so that he could 
reenter the United States again which was his country. 

Q. Did you then make an application for a passport ? 

A. Yes. 

Q. And were you advised what action the American Con¬ 
sul took on your application for a passport? 

A. Yes. They were—he was told that he would not be 
issued a passport because he had been a member of the 
Italian Army. 

15 Q. Now, did you have any occasion, prior to 1945, 
to go to the American Consulate? 

A. He says: No, that he did not go there. 

Mr. Wasserman: I have asked the Government, your 
Honor, to produce the passport application which he made 
in 1945. 

Mr. 0 ’Donoghue: I am willing to stipulate that he made 
an application for a passport in October, 1945. 

I think that is the only admissible fact with respect to the 
passport. 
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The Court: Have you the application itself? 

Mr. O’Donoghue: I have a certified copy of it. 

Mr. Wasserman: I thought that might go into evidence. 

The Court: Well, produce the certified copy then. 

Mr. O’Donoghue: Yes (indicating a paper writing). 

My only thought was, your Honor, it seems unnecessary 
to put that in. 

The only fact that need be proven by it is that he made 
an application for a passport at that time, and the rest of 
the contents of the application proves nothing. 

(The document to which reference was being made was 
examined by Mr. Wasserman.) 

Mr. O'Donoghue: Of course, there are other documents 
attached to that batch of papers. 

16 Mr. Wasserman: I am sorry; I thought those were 
all a part of it. 

As long as he has stipulated that he did make the applica¬ 
tion, all right. 

Do you also stipulate that the application for the pass¬ 
port was made on October 2, 1945? 

Mr. O’Donoghue: Yes; that is correct. 

Mr. Wasserman: Now, I want to cite- 

The Court (interposing): Just wait until the oral testi¬ 
mony is finished before you argue. 

Have you any further questions on your direct examina¬ 
tion? 

Mr. Wasserman: No, your Honor; I have no further ques¬ 
tions on direct examination. 

The Court: Then, proceed with the examination, Mr. 
O’Donoghue. 

Examination by Counsel, for the Defendant 
By Mr. O’Donoghue: 

Q. Mr. Insana, when you went to Italy in 1922, your 
father went with you? 

A. Yes. 

Q. Did your mother go? 

A. His mother had died a year before. 
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His mother had died in 1921. 

Q. Now, is your father still living, or has he since 
died? 

17 A. His father died three years ago. 

Q. Where was your father living at the time of his 

death? 

A. In San Pier Niceto; the Province of Messina. 

The Court: I do not understand you. 

By Mr. O’Donoghue: 

Q. Will you repeat that? 

A. In San Pier Niceto, the Province of Messina, Italy. 
That is a small town over there in Sicily. 

Q. Did your father continue to live in San Pier Niceto 
from 1922 until the time of his death? 

A. He always lived in San Pier Niceto. 

Q. Was that his birthplace? 

A. That was his birthplace. 

Q. He resumed all his duties as an Italian citizen, did 
he? 

Mr. Wasserman: If your Honor please, I think that that 
question is so worded that it is rather ambiguous and it 
certainly does call for a conclusion. 

I think the question ought to be reframed. 

I have no objection to the Government bringing out the 
facts that it seeks to elicit. 

The Court: I think it is rather broad. 

Mr. O’Donoghue: Yes, your Honor; it is broad. 

The Court: I think so. 

18 Mr. Wasserman: I have to object to it. 

The Court: I sustain the objection: It is too broad. 
Mr. O’Donoghue: Very well. 

By Mr. O’Donoghue: 

Q. Did your father participate in the voting, in elections, 
and so forth, in San Pier Niceto? 

A. ‘‘Political elections”, he wants to know? 

Q. Political or municipal, or whatever it was. 



A. His father was not interested in politics and did not 
participate in the elections. 

Q. Did he obtain a certificate—I mean an identity card 
or anything of that sort? 

A. He had to have an identity card because everyone in 
Italy has to have one. 

Q. That is, all Italian citizens have to have them. Is that 
correct ? 

A. Yes; he says all Italian citizens have to have them. 

In fact, I believe, even foreigners have to have them, I 
believe; I am not sure of that. 

Q. Was your father recognized as an Italian citizen in 
San Pier Xiceto? 

Mr. Wasserman: Your Honor, I object to that. 

The Court: I sustain the objection. 

By Mr. O'Donoghue: 

19 Q. Did your father consider himself an Italian 
citizen, if vou know? 

Did he make any statement to that effect? 

Mr. Wasserman: I object to that, your Honor. 

The Court: I sustain the objection. 

Bv Mr. O’Donoghue: 

Q. Did your father, during the War, have a ration, an 

Italian ration card? 

A. Evervone had them. 

•> 

Q. Did your father ever register with the American Con¬ 
sulate in Palermo? 

A. His father registered at Palermo when he arrived 

back in Italv in 1922. 

* 

Q. Ever again did he go to Palermo? 

A. He believed that was the only time. 

The Court: This man claims that his father and mother 
were naturalized citizens. 

When and where were they naturalized? 

Mr. Wasserman: If your Honor please, I think that this 
witness was mistaken. I think he believes his father was 
naturalized. 
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I asked the State Department, only a week ago, whether 
or not they had any record that his father was an American 
citizen. 

The Court: I would not admit it strictly on his 

20 testimony, but if it is a matter of fact it might 
simplify the case. 

Mr. Wasserman: We have stipulated here that his father 
was not an American citizen. 

The Court: Very well. 

Air. Wasserman: And I think this witness is mistaken. 

The Court: If his father was not an American citizen, his 
father’s conduct is immaterial one way or another. 

Mr. O’Donoghue: I think it is material for this reason, 
your Honor: That a person who is born in this country of 
naturalized parents is, obviously, not a dual national at 
birth. 

If his parents, or a surviving parent returns to the coun¬ 
try of his origin- 

The Court (interposing): I assume now that his parents 
were not naturalized citizens because there is no evidence 
to show that they were. 

Mr. O’Donoghue: Very well, your Honor. 

Whichever position proves to be the case, I am willing to 
meet it, but I thought the testimony took another turn. 

The Court: I am ruling that there is no evidence sufficient 
to show that his parents were citizens of this country, either 
native or naturalized. 

Mr. O’Donoghue: So it is unnecessary for me to show 
that he became an Italian citizen again. 

Mr. Wasserman: I will go farther and stipulate 

21 with counsel as to what he can ascertain from the 
State Department with reference to this man’s father, 

if he chooses to make a telephone call. 

The Court: If this man, of course, was born in this coun¬ 
try, he -would be a naturalized citizen; but, if his parents 
were Italian, the question of dual nationality would come up. 

Mr. Wasserman: We have proceeded on the assumption 
that his parents were not naturalized citizens. 

The Court: Go ahead on the assumption, then, that the 
parents were not American citizens. 
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By Mr. O’Donoghue: 

Q. Now, Mr. Insana, you had your twenty-first birthday 
on April 24, 1937 ? 

A. He said that he was born in 1916, so that would make 
it, I believe, then. 

Q. Now, you had reached your birthday and some time 
had passed before you were called into the Army. 

Is that correct? 

A. Yes. He was twenty-one years old when he was called 
to the Army. 

A few days after he reached the age of twenty-one because 
he said he left for military service about May 1st, and his 
birthday was April 24th. 

22 Q. Were vou called, as a matter of fact, on Mav 
12, 1937? 

A. He believes it might have been. 

Q. How far is San Pier Niceto from Palermo? 

A. 270 Kilometers. 

Q. Do you know what that is in miles ? 

A. Not exactly. 

I think it is something, about something like one mile 
and a third; something like that, roughly. 

Mr. Wasserman: It is about three hundred miles. 

Mr. O’Donoghue: A kilometer is three-fifths of a mile. 
Mr. Wasserman: Three-fifths of a mile. 

Mr. O’Donoghue: Yes. 

By Mr. O’Donoghue: 

Q. Is that the nearest American Consulate? 

A. Yes. 

Q. And how far is that from Messina? 

A. Well, he wants to know how far is the Consulate at 
Palermo from Messina? 

Q. How far is Palermo from Messina? 

A. 280 Kilometers. 

Q. You lived close to Messina. 

Is that correct? 

A. He says rather near Messina. 
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Q. Now, had you at any time before being called 

23 into the Army gone to the American Consulate? 

A. He said that before he was called into the Army 
he was eighteen years old and when he was eighteen years 
old he wanted to come to the United States and since one 
had to be twenty-one years old in order to be legally free— 
I imagine he means able to come over here—he had heard 
rumors that the American Consul would not authorize trans¬ 
portation to the United States for persons who were under 
the age of twenty-one and that is why he never went to an 
American Consul before he was twenty-one. 

Q. Did vou ever write to an American Consul? 

A. No. ' 

Q. Now, skipping your Army service for a moment, when 
were vou discharged from the Armv, the first time? 

A. 1939. 

Q. Don’t you remember, Mr. Insana, that you were 
granted an indefinite discharge because your term of service 
was completed on November 10, 1938? 

A. Yes, he agrees with you. 

That is right, he says. 

It was at the end of the year—ves, he says it was Novem¬ 
ber 12, 1938. 

Q. And you were not called or recalled to service until 
May, 1940. 

24 Is that true? 

A. He was called back to service in May, 1940; he 
believes it was on the 1st of May. 

Q. AYhat did you do between November, 1938, and May, 
1940? 

A. He said he owned some land and he looked after, at¬ 
tended, his land; looked after his land. 

He was sort of a general overseer. He had some land 
and apparently made some other people do some work on it. 

Q. Did you, during that time, go to or -write to the Amer¬ 
ican Consul? 

A. He said he did not write because he did not know how 
to write English. 

He said: Over there they did not understand the Italian ; 
they want letters in English. 
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Q. How do you know that ? 

A. He said he found that out the hard way. 

The last time he had this situation arise to come back 
to the United States he wrote letters in Italian. They mailed 
the Italian letters back to him with a request that he write 
in English. 

Q. You did not know that in 1939 or 1938 and 1940, did 
vou? 

A. He said he knew they did not get Italian letters 

25 then. Everybody said that—it was common knowl¬ 
edge. 

Q. In any event, you did not write in any language, did 
you? 

A. No, I did not. 

Q. Have you ever been to Palermo? 

A. He wants to know in what period you refer to. 

Q. Has he ever been? 

A. Yes: he has been in Palermo. 

Q. When did you first go to Palermo? 

A. He said the first time he went to Palermo is when he 
went to go through the documentation to come to the United 
States. 

Q. 1945, is that? 

A. Yes, 1945. 

Q. Now, have you ever been or had you ever been to the 
American Consulate before that time anvwhere? 

A. You mean before 1945? 

Q. Before 1945? 

A. No, he has not. 

Q. You knew during that time that you might be recalled 
to service in the Italian Army, did you not? 

A. He said: During what period. 

Q. November, 1938, to May, 1940. 

A. If he had known that, he would have been a seer. 

26 Q. So, not being afraid of recall to the Italian Mili¬ 
tary Service you considered it unnecessary to estab¬ 
lish American citizenship? 

Mr. Wasserman: I object to that question, your Honor. 
I think that statement—first, it calls for a conclusion. 
The Court: I think his motive during all this time is 
material. 
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Mr. Wasserman: I am objecting to the way in which the 
question is phrased. 

The Court: I overrule the objection. 

Proceed. 

The Interpreter: May I have the question again? 

The Court: Please read the question, Mr. Middlemiss. 

The Reporter (reading): 

‘ ‘ Q. So, not being afraid of recall to the Italian Military 
Service you considered it unnecessary to establish American 
citizenship?” 

By Mr. O’Donoghue: 

Q. Isn’t that true? 

A. No. He said he has always made efforts to get back 
to the United States. 

Q. What efforts, if any, did you make between November 
1938, and May, 1940? 

A. He said he made all efforts to, every effort to 
27 come back here. 

Q. Will you explain what efforts you made ? 

A. He wrote to a brother of his who lives in the United 
States to help him, to ask him to see if he could help him 
get back here. 

Q. Did he help you ? 

Did he write to you? 

A. Yes; his brother answered him, and his brother told 
him that he would begin to start this documentation or docu¬ 
mentary procedure. 

He said that at the time it took a great deal of time for 
letters to come back and forth between the United States 
and Italy, so time kept going on. 

He said that in the meanwhile, while all this exchange of 
letters was going on, he said then he was called back into 
militarv service. 

Q. Have you got copies of any of those letters ? 

A. Before he left for the United States he burned them 
all up. 

The Court: I do not understand. 

The Interpreter: He destroyed all those letters; he 
burned them before he left for the United States. 
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By Mr. O’Donoghue: 

Q. Now, when you went into the Army for the first 

28 time, where were you when the oath was administered 
to the group of which you were a member? 

A. In the Province of Naples, Santa Maria Capo Vetri— 
I think—whereabouts in the unit? 

Is that what you mean? 

Q. That is all right, I will bring that out. 

The Interpreter: I was not too sure. 

By Mr. O’Donoghue: 

Q. Now, Mr. Insana, what is the custom in administering 
an oath in Italv ? 

Does a person raise his hand the way he does here? 

A. Yes; he savs that is the custom. 

Q. This group that you were in when the oath was admin¬ 
istered, did they raise their hands? 

A. He said that he was in the middle of the group; he 
said the ones that he saw, they all raised their hands. 

Q. Were you lined up in military formation? 

A. He said that they were lined up in nines. He was in 
the middle. 

Q. Who was in charge of the group? 

A. A Lieutenant Colonel. 

Q. Were there other officers there at the time? 

A. Yes. 

Q. And non-commissioned officers? 

29 A. They were all regimental officers; all regi¬ 
mental officers were present. 

Q. Did you raise vour hand? 

\ No 

Q. Were you commanded to raise vour hand? 

A. Yes, he was ordered to raise his hand. 

Q. Did anyone say anything to you about your not rais¬ 
ing your hand ? 

A. He said evervbodv looked at him, looked at him in a 
funny way. 

Q. Did any officer say anything? 

A. He said that he was in the middle and he believes no 
one saw him. 
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Q. Well, who looked at you in a funny way? 

A. His companions; his friends that were around him. 

Q. Did you say anything when the oath was adminis¬ 
tered? 

A. No. 

Q. Did you refuse to take the oath? 

Did you say anything to anyone about refusing to take it? 

A. He said it was his own idea and he did not see it was 
anybody’s business to tell them. 

The Court: I do not understand what you are saying now. 

The Interpreter: He maintained it was his own affairs 
and he did not see any point in mentioning his re- 
30 fusal to take the oath to anyone else. 

Q. When you were called back to service in 1940, 
was a new oath administered? 

A. No. 

Q. Now, between the first time took out—or, rather, ex¬ 
cuse me; that is unfair: 

Between the time you were first called in and the time you 
were next called in, King Victor Emanuel had been pro¬ 
claimed King Emperor. 

Is that true? 

A. He says he is not concerned. He \ras not too much 
interested in that. 

The Court: Mr. Interpreter, will you speak in this direc¬ 
tion so that I can hear you ? 

The Interpreter: Yes, your Honor. 

He said that he was not too much interested in that. He 
was not concerned. 

By Mr. O’Donoghue: 

Q. W'as any new oath required to Victor Emanuel in his 
new capacity? 

A. He said: When he was a soldier, no. 

Q. When you were inducted in 1940, did you receive any 
promotions while you were in the Army? 

A. Yes: He was a Corporal. 

Q. Where did vou serve during the Second World 
War? 


31 
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A. The Second World War? 

Q. Yes. 

A. He savs from 1940 on thev took him to Sicilv; thev 
took him to the Province of Tropaney and after being in 
Tropaney he was taken to Naples and from Naples he was 
shipped to Bolzano. 

After Bolzano, there was the Armistice in 1943. 

From there he was taken to Germany. 

Q. Where were you fighting at the time you were cap¬ 
tured? 

A. He was at Bolzano and they were not fighting anyone. 
They had been disbanded from Sicily. 

Q. In other words, you never got into action? 

A. Never. 

Q. When did you first hear of the entry of the United 
States into the War? 

A. He believes it was around 1941 or ? 42 that the United 
States entered the W’ar. 

Q. You heard of it at the time? 

Italy declared war on the United States—is not that so? 

A. He says everyone knew that; that was common news. 

Q. You continued to serve in the Italian Army after that 
time? 

A. Yes. He always did it in a malingering sort of 
32 way—“dragging one foot” is the nearest I can get 

from him. 

He said that in fact his conduct got him two to three 
months in prison because of his non-cooperation or non- 
cooperative attitude in the military service. 

Q. Is it not true that on March 10, 1942, you were pro¬ 
moted to be a Corporal? 

A. Yes; they made him a Corporal. 

Mr. O’Donoghue: I have no further questions. 

The Court: Are there any further questions ? 

Is there any redirect examination? 

Mr. 'Wasserman: May I have just a second, please ? 

The Court: Certainly. 

Mr. 0 ’Donoghue: Let me ask him a couple of more ques¬ 
tions that have just occurred to me: 
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By Mr. O’Donoghue: 

Q. Did vou vote in any of the elections in 1946 or ’48? 

A. No. * 

Q. Did you have a good conduct card at that time! 

A. He said he did have a certificate of good conduct at 
that time. 

Q. So that, as a result of your failure to vote, was that 
stamped in any way? 

A. He said that before the elections they put up posters 
on the walls that there was a five year prison term, 

33 and that citizens would not enjoy civil privileges if 
they did not participate in the elections, and those 

posters also said that food rationing cards would be re¬ 
moved from persons who would not vote, and he knew all 
that, but, none the less, he did not vote. That is not voting, 
in spite of this, nothing happened. 

Mr. O’Donoghue: That is all. 

Mr. Wasserman: I have no further questions of this wit¬ 
ness, your Honor. 

The Court: Very well. Step down. 

(The witness thereupon was excused and retired from the 
witness stand.) 

(Counsel for the respective parties thereupon argued the 
case to the Court, at the conclusion of which the following 
occurred:) 

Mr. Wasserman: I am unable to find the exact text of the 
oath that is taken when men enter the service in Italy; the 
only thing that I can concede is that an oath is required on 
a man’s first induction, and it is customary for him to take 
the oath. 

The Court: I want to find out what the Italian Statute is 
with respect to that. 

It seems to me that the Department of Justice would be 
able to produce it. 

34 Mr. O’Donoghue: That is true. I can get it. 

The Court: I will reserve my decision until I get 

that. 

Mr. Wasserman: I would like to say that by all means if 
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the Government produces the statute I won’t quarrel with 
them as to whether what they produce is a certified copy or 
not. I will take the Government’s word for it that it is the 
statute. 

Mr. O’Donoghue: Is it not, perhaps, in that phamphlet 
that you have there? 

Mr. Wasserman: I have looked for it and I do not have it. 

The Court: I should like to have a copy of that. 

Mr. 0’Donoghue: Yes. 

The Court: I will wait until I get that statute before I 
pass on the case. 

(Thereupon the Court proceeded to the consideration of 
other business, and, following the noon recess, the following 
occurred:) 

Mr. O’Donoghue: May I tell your Honor the result of the 
research that I made with respect to the oath? I have a 
copy of the oath and I got it from the State Department 
and I will read into the record part of it if Mr. Wasserman 
is agreeable that that be done. 

The Court: All right. Very well. 

Mr. O’Donoghue: I will read a portion of the law leading 
up to the oath which Mr. Wasserman suggests: 
35-36 The formula of the oath of allegiance is always 
that as indicated in Article I of the Rules and Regu¬ 
lations of Military Discipline of the Royal Army, 1907. 

Third: The Disciplinary Regulations give the following 
information about the oath of allegiance: 

All the duties of the soldier are recapitulated in the 
following oath of allegiance which must be pronounced 
solemnly by whoever enters the ranks of the Royal Army: 

I swear to be faithful to the King and to his Royal Suc¬ 
cessors, and to observe loyally the Constitution and the 
other laws of the state, and to perform all the duties in¬ 
herent with my status, with the promoting of the insepara¬ 
ble welfare of the King and country. 

By the oath of allegiance the soldier solemnly gives his 
word of honor. Therefore the soldier who breaks his oath 
is marked with infamy. 

Mr. Wasserman: Of course, your Honor, I reserve my 
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objection insofar as it has not been shown that this par¬ 
ticular oath was administered to this particular plaintiff. 

The Court: I am satisfied that it was and I dismiss the 
complaint. 

Will you prepare a statement of facts and conclusions of 
law ? 

Mr. O’Donoghue: Yes, your Honor. 

(The Court then proceeded to the consideration of other 
business.) 

37 Complaint 

(Filed April 25, 1949) 

The plaintiff, by his attorneys, respectfully alleges: 

1. That this is an action for a declaratory judgment of 
citizenship under Section 503 of the Nationality Act of 1940 
as amended (54 Stat., 1171, 8 U. S. C. A. 903). 

2. That the defendant is Secretary of State and as such 
is charged with the duty of issuing and revoking passports 
of American citizens and charged with general supervision 
of the foreign consular service of the United States. 

3. That the plaintiff was born in the United States on 
April 29,1916 and was a United States citizen at birth. 

4. That the defendant acting through his duly authorized 
agents has ruled that the plaintiff has lost his American 
citizenship and expatriated himself under the Expatriation 
Act of 1907 by service in the Italian Army from May 12, 
1937 to November 12, 1938 and by taking an oath of allegi¬ 
ance to Italy in June of 1937 in connection with the afore¬ 
said military service. 

38 5. That the plaintiff’s induction into the Italian 

Armv and the oath taken in connection therewith 
* 

were not voluntary and were performed under duress and 
by reason of threats to the life of the plaintiff. 

6. That at all times the plaintiff has avowed his American 
citizenship and nationality and at no time did he wilfully, 
knowingly or intentionally commit or perform any act 
which would constitute a repudiation of his American citi¬ 
zenship or nationality. 

7. That on or about October 2, 1945, the plaintiff applied 
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to the American Consulate at Palermo, Italy, for registra¬ 
tion as an American citizen and that the said application 
was denied by the Department of State on February 5,1947 
for the reason that he served in the Italian armed forces. 

8. That by reason of the action of the defendant acting 
through his duly authorized agents, plaintiff has been de¬ 
prived of rights which inured to him under the Constitu¬ 
tion and laws of the United States and is being denied the 
privileges accorded to citizens of the United States. 

9. That the plaintiff is a citizen of the United States. 

Wherefore plaintiff respectfully asks for a judgment 
declaring that he is a citizen of the United States. 

(S.) Jack Wasserman, 

501 13th St., A r . IF., 
Washington 4 , D. C., 
Attorney for Plaintiff. 

Abraham Kushner, 

Wasserman & Jaffe, 

Of Counsel. 


39 Answer 

(Filed September 23, 1949) 


First Defense 


The complaint fails to state a claim upon which relief can 
be granted. 


Second Defense 


Specifically answering the numbered paragraphs in the 
complaint, the defendant avers: 


1. Admitted. 

2. Admitted. 

3. Paragraph 3 of the complaint is admitted except to 
state that records of defendant indicate that the birth date 
of plaintiff was April 24, 1916. 

4. Admitted. 

5. Denied. 

6. Denied. 

7. Admitted. 
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8. Denied. 

9. Denied. 


Third Defense 

Plaintiff expatriated himself by serving in the Italian 
Army from May 12, 1937, to November 12, 1938, and by 
taking an oath of allegiance to the King of Italy 
40 in June, 1937. 


Wherefore, the defendant prays for judgment, together 
with the costs of this suit. 

(S.) George Morris Fay, 

United States Attorney; 
(S.) Ross O’Donoghue, 
Assistant United States Attorney; 

(S.) Samuel K. Abrams, 
Assistant United States Attorney . 
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Pretrial Proceedings 


(Filed March 19, 1951) 
Statement of Nature of Case: 


Action to establish citizenship of the United States. See 
annexed memorandum. 

Case involves the question of law whether a person hav¬ 
ing dual citizenship and residing abroad must do some 
affirmative act upon reaching majority to elect citizenship 
of the United States. 


Dated: Mar. 19, 1951. 


Alexander Holtzoff, 

Pretrial Judge . 


42 Pretrial Memorandum 

(Filed March 19, 1951) 

This is an action for declaratory judgment under Section 
503 of the Nationality Act of 1940 by which the plaintiff 
seeks a judgment against the Secretary of State declaring 
that he is a citizen of the United States. 

The parties stipulate that plaintiff was born in the United 
States on April 24,1916, of Italian parents, and was a dual 
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citizen of the United States and of Italy at birth. He went 
to Italy with his parents in 1922 where he has since resided. 
He served in the Italian Army from May 12,1937, to Novem¬ 
ber 12,1938. 

Plaintiff asserts that his service in the Italian Army was 
involuntary and that he has never done anything to cause 
the loss of his American citizenship. 

Defendant contends that plaintiff expatriated himself by 
serving in the Italian Army without protest and by taking 
an oath of allegiance to the King of Italv in June 1937. 
Defendant further contends that plaintiff expatriated him¬ 
self by failing to return to the United States within a rea¬ 
sonable time after attaining his majority, thus electing 
Italian citizenship rather than American. 

Counsel for the parties agree that Italian law may be 
proved by textbooks, and it is further agreed that any 

43 official Government documents, either originals, 
photostats or carbons, may be introduced without 

formal proof subject to objections as to relevancy, 
competency and materiality. 

(S.) Jack Wasserman, 

Attorney for Plaintiff; 

(S.) George Morris Fay, 

United States Attorney; 

(S.) Boss O’Donoghue, 

Assistant United States Attorney, 

Attorneys for Defendant. 

Alexander Holtzoff, 

United States District Judge. 

44 Motion for Judgment on tiie Pleadings or, in the 

Alternative, for Summary Judgment 

(Filed March 22, 1951) 

Comes now defendant by his attorney, the United States 
Attorney, and moves for judgment on the pleadings or, 
in the alternative, for summary judgment for the reason 
that on the pleadings heretofore filed herein, as well as the 
stipulations of counsel in the pretrial order, defendant is 
entitled to judgment as a matter of law. 

(S.) George Morris Fay, 

United States Attorney. 
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Order 

(Filed April 11, 1951) 

The above entitled cause having come before the Court 
upon defendant’s motion for judgment on the pleadings 
or for summary judgment, and the Court having heard 
arguments thereon on April 6, 1951, It is by the Court this 
11th day of April, 1951. 

Ordered that the defendant’s Motion for judgment on 
the pleadings or for summary judgment is denied. 

Edward M. Curran, 

United States District Judge. 

46 Stipulation 

(Filed June 1, 1951) 

It is hereby stipulated and agreed by and between the at¬ 
torneys for the respective parties herein that the transcript 
of record in the above proceedings be amended to indicate 
that the following excerpt from page 230 of a Department 
of State pamphlet published in 1925, entitled “Compilation 
of Certain Departmental Circulars Relating to Citizenship, 
Registration of American Citizens, Issuance of Passports, 
Etc.” was read into and received in evidence in the pro¬ 
ceedings herein before the District Court: 

“Under the Italian military laws the period of serv¬ 
ice is 8 months. Subjects of Italy are, however, liable 
for military service from their twentieth year until 
December 31 of the year in which they become 39 years 
of age, with the exception of officers, concerning whom 
there are special provisions of law, and university 
students, who may await the termination of their 
studies. An Italian subject, however, may enlist vol¬ 
untarily upon reaching his eighteenth year.” 

/S./ George Morris Fay, 

U. S. Attorney. 

/S./ Ross O’Donoghue, 

Assistant U. S. Attorney. 

/S./ Jack Wasserman. 
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So Ordered: Jennings Bailey, United States District 
Judge. Dated: June 1, 1951. 

47 Findings of Fact and Conclusions of Law 

(Filed June 5, 1951) 

This case having come on for trial and the Court having 
considered the testimony adduced, makes the following find¬ 
ings of fact and conclusions of law. 

Findings of Fact 

1. Plaintiff, Antonino Insana, was born in the United 
States on April 24, 1916 of Italian parents. He was taken 
by his parents to Italy in 1922 where he has since resided. 

2. The plaintiff was inducted into the Italian Army on 
May 12, 1937 and served therein until November 12, 1938. 

3. In June 1937 plaintiff took an oath of allegiance to the 
King of Italy without protest. 

Conclusions of Law 

1. Plaintiff was at birth a dual national of the United 
States and Italy. 

2. Plaintiff expatriated himself by taking the oath of 
allegiance to the King of Italy in June 1937. 

3. Plaintiff expatriated himself by continuous residence 

in Italy after attaining his majority and by his fail- 

48 ure to elect American citizenship by returning to the 
United States and taking up permanent residence 

therein. 

Jennings Bailey, 

Judge. 

49 Objections to Proposed Findings of Fact and Con¬ 

clusions of Law 

(Filed June 5, 1951) 

Plaintiff objects to the proposed Finding of Fact No. 3 
of defendant on the ground that the evidence did show that 
plaintiff protested his induction into the armed forces of 
Italy. 
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Plaintiff also objects to proposed Conclusion of Law No. 
3 on the ground that as a dual national at birth he was not 
required to make any election, and on the further ground 
that he did indicate his preference for American nationality 
by his protests, and finally on the ground that the Court’s 
oral findings were based solely on the fact that the plaintiff 
expatriated himself by taking an oath of allegiance to the 
King of Italy. 

Jack Wasserman, 
Attorney for Plaintiff. 

50 Judgment 

(Filed June 13,1951) 

This cause having come on for trial and the Court having 
received the evidence adduced by the parties and having 
entered findings of fact and conclusions of law herein, it is 
by the Court this 13th day of June, 1951 

Ordered that judgment be, and the same is hereby had for 
the defendant. 

Jennings Bailey, 

Judge . 

51 Notice of Appeal 

(Filed June 27, 1951) 

Notice is hereby given that Antonino Insana, the plaintiff 
herein, hereby appeals from the judgment for defendant 
entered on June 13, 1951. 

Jack Wasserman, 
Attorney for Plaintiff. 

52 Stipulation Designating Record 

(Filed June 30,1951) 

It is hereby stipulated by and between the attorneys for 
the respective parties herein that the record on appeal con¬ 
sist of the following: 

1. Complaint. 

2. Answer. 

3. Pre-trial memorandum. 
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4. Motion for Judgment on the Pleadings or Summary 
Judgment. 

5. Order denying Motion for Judgment on the Pleadings 
or Summary Judgment. 

6. Transcript of testimony. 

7. Findings of Fact and Conclusions of Law. 

S. Objections to Findings of Fact and Conclusions of 
Law. 

9. Judgment. 

10. Stipulation and order amending Transcript of Testi¬ 
mony. 

11. Notice of Appeal. 

12. Stipulation designating record. 

/S./ George Morris Fay, 

U. S. Attorney General . 

/S./ Ross O’Donoghue, 

Assistant U. S. Attorney. 

/S./ Jack Wasserman. 
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QUESTIONS PRESENTED 

1. Whether there is substantial evidence that appellant 
took an oath of allegiance to the King of Italy where evi¬ 
dence showed that such oaths were customarily admin¬ 
istered to Italian soldiers and plaintiff admitted taking such 
an oath in connection with his service in the Italian armv. 

m 

2. Whether the burden was upon appellant to prove that 
an oath of allegiance, admittedly taken by him, was involun¬ 
tarily taken. 

3. Whether appellant satisfied the burden of proving that 
an oath of allegiance to the King of Italy, admittedly taken 
by him, was involuntarily taken. 
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Untteb States Court of Appeals 

FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 10,957 

Salvatore Alata, a/k/a Salvatore Alati, appellant 

v. 

John Foster Dulles, Secretary of State, appellee 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 

Pursuant to section 503 of the Nationality Act of 1940 
(S U.S.C.A. 903), appellant, Salvatore Alata, sought a judg¬ 
ment declaring him to be a citizen of the United States. 
Appellee, in his answer, contended that appellant had ex¬ 
patriated himself. The case came on for trial, during the 
course of which it developed that appellant was horn in 
New York City on January 12, 1912, of Italian parents 
(J.A. 18). In 1921, when he was nine years old, he left 
the United States for Italy (J.A. 21). On September 1, 
1933, appellant responded to a call for service in the Italian 
army (J.A. 21, 49). During the period involved it was 
customary to administer to Italian soldiers an oath of alle¬ 
giance to the King of Italy (J.A. 44). The oath was nor- 
mallv administered within three or four months after entrv 
upon military service (J.A. 44). Appellant took the oath 
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of allegiance to the King of Italy in December, 1933 (J.A. 
49). His attitude toward military service and toward the 
taking of an oath of allegiance to the King of Italy was 
one of indifference (J.A. 31). He completed his military 
service in 1934 (J.A. 21). Thirty-seven years after his 
departure, he returned to the United States in 1949 (J.A. 
21). Upon these facts the District Court found that ap¬ 
pellant had lost his American citizenship (J.A. 46). 

STATUTE INVOLVED 

Section 2 of the Act of March 2, 1907 (34 Stat. 1228; 8 
U.S.O.A. § 17) provides in pertinent part as follows: 

‘‘That any American citizen shall be deemed to have 
expatriated himself * * * when he has taken an oath 
of allegiance to a foreign state.” 

SUMMARY OF ARGUMENT 

Appellant contends that the District Court erred in find¬ 
ing that appellant expatriated himself by taking an oath 
of allegiance to the King of Italy in connection with his 
service in the Italian army. 

This contention is not borne out by the record. There 
is substantial evidence that he took such an oath. The ap¬ 
pellant had the burden of proving that the expatriating act 
was performed under duress. The District Court in effect 
found that he had not carried this burden. The District 
Court's finding is not erroneous. 

ARGUMENT 

I 

There Is Substantial Evidence That Appellant Took an Oath 

of Allegiance to the King of Italy in Connection with His 

Service in the Italian Army. 

Appellant relies heavily upon the decision of this Court 
in the case of Acheson v. Maenza, — U.S. App. D.C. —, 
202 F. 2d 453 (1953). In that case the District Court found 
that the government had not shown that the plaintiff had 
taken an oath of allegiance to the King of Italy. This 
Court affirmed, holding that not only had there been no 
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showing that any oath was administered, but, further, if 
an oath was administered, there had been no showing that 
it was an oath of the dignity required by the statute, viz., 
an oath of allegiance: 

# • the statute does not impose the condition that 
an oath be taken or some kind of oath but that the citi¬ 
zen to be pronounced expatriate take an oath of al¬ 
legiance. ” (202 F. 2d at 456) 

In the instant case there is in evidence the very proof 
found by the District Court and by this Court to be lacking 
in the Maevza case. Appellant and appellee stipulated at 
pretrial that “within 3 to 4 months after entry into the 
Italian Army it was customary for the Italian military 
authorities to orally administer an oath of allegiance to 
the King of Italv to those who had entered into militarv 
service” (J.A. 44). Appellant admitted to State Depart¬ 
ment officials that an oath was administered to a group of 
soldiers of which he was a member (J.A. 34). He signed an 
affidavit in which lie admitted that “on September 1, 1933, 
I was called for military service in Italy and took the oath 
of allegiance in connection with military service in Decem¬ 
ber, 1933” (J.A. 49). (Emphasis supplied.) There is thus 
by stipulation a clear description of the type of oath ad¬ 
ministered to Italian soldiers and confirmation by appel¬ 
lant himself that he took such an oath. The evidence which 
this Court found lacking in the Maenza case, the lack of 
which resulted in a finding that the government had not 
established the taking of an oath of allegiance, is con¬ 
spicuously present in this case. Appellant’s attempts to 
meet the force of this evidence were completelv unworthy 
of belief. 1 

The foregoing authorities and the record in this case 
abundantly substantiate the District Court’s finding that 
appellant took an oath of allegiance to the King of Italy. 


1 Appellant testified that when the oath was administered he kept 
his hand at his side and did not swear (J.A. 34). A similar con¬ 
tention was made in Zimmer v. Acheson, 91 F. Supp. 313 (D.C. Kan. 
1950) and rejected as incredible. 
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II 

The Burden Was upon the Appellant to Show That the Ex¬ 
patriating Act, Established by the Appellee, Was Involun¬ 
tarily Performed. 

It is, of course, elementary that an act, otherwise ex¬ 
patriating, will not result in expatriation if it is performed 
involuntarily. Perkins v. Elg, 307 U.S. 325 (1939). Not 
so readily stated is the rule as to burden of proof with 
respect to this elementary principle. Appellant claims that 
the appellee’s evidence fails to establish that appellant 
voluntarily subscribed to an oath of allegiance (Br., p. 6). 
He would thus impose upon the appellee the burden of 
proving that the expatriating act was voluntarily com¬ 
mitted. This, appellee submits, is not the law. It is the 
position of the appellee that once the commission of an 
expatriating act has been established, a presumption arises 
that it was voluntarily performed and the plaintiff must 
then go forward and rebut such a presumption with credible 
evidence that it was involuntarily performed. 

In Pandolfo v. Aeheson , 202 F. 2d 3S (2nd Cir., 1953), the 
government contended that the plaintiff had expatriated 
himself by taking an oath of allegiance to a foreign king 
under circumstances similar to those in this case. The 
court stated as follows concerning the burden of proof: 

“We agree with the Government’s contention as to 
the burden of proof in a suit of this character. The 
plaintiff has the burden of proving that he is a United 
States citizen. He made a prima facie case by alleg¬ 
ing and proving his birth in New York. The Govern¬ 
ment then had the burden of proving that he had ex¬ 
patriated himself. This it did by proof of his oath of 
allegiance to the King of Italy. Presumptively this 
oath was voluntarily taken. Tie then had the burden 
of going forward with evidence to establish that it was 
taken under duress. 7 ’ (Emphasis supplied.) 

Again, in Kondo v. Aeheson, 98 F. Supp. 884 (S.D. Calif. 
1951), the defendant, in an action for declaratory judgment 
of citizenship, alleged that the plaintiff had expatriated 
himself by serving in the Army of Japan during the war 
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with the United States. The District Court, in holding 
such service to be expatriating, said: 

“The burden is on the plaintiff to establish that his 
acts were not voluntary. He has failed to sustain the 
burden and judgment must be for the defendant.” 

To the same effect, see also Hamamoto v. Acheson, 98 
F. Supp. 904 (S.D. Calif. 1951). 

Few of the many cases dealing with the question of ex¬ 
patriation contain such a clear statement of the rule with 
respect to the burden of proof on this issue. However, 
an analysis of other nationality cases demonstrates clearly 
that the courts have in effect been applying the rule here 
contended for by the appellee. What the courts have uni¬ 
formly done is to consider the evidence adduced by the 
plaintiff with respect to the involuntary nature of the ex¬ 
patriating act and then determine from that evidence 
whether the act was involuntarily committed. Thus, in 
Cantoni v. Acheson, 88 F. Supp. 576 (N.D. Calif. 1950), the 
District Court said: 

“There is no credible evidence in this case that the 
acts of renunciation were not voluntarilv and freelv 
performed.” 

Again, in Mitsue Masuko Kai v. Acheson, 94 F. Supp. 
383 (S.D. Calif. 1950), the court, in holding that the plain¬ 
tiff had not expatriated herself, stated: 

“Accordingly, the evidence in the present case is to 
the effect that plaintiff’s voting * * • -was not as a 
result of her own free will to vote # # # .” 

In Furuno v. Acheson, 94 F. Supp. 381 (S.D. Calif. 1950), 
the court took the same approach, saying: 

“The facts here establish beyond question that -when 
she voted it w*as not of her own free and voluntary 
act # # \” 

The significant feature of these cases and the manv others 
like them is that the courts are evaluating the plaintiffs’ 
evidence of involuntariness in reaching a decision on that 
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question. In cases where the plaintiff is held to have ex¬ 
patriated himself the courts have ruled that he has not 
shown that the act was involuntarily committed. In the 
cases where the plaintiff has prevailed it has been because 
his evidence has proved that the act was performed as a 
result of duress. In none of these cases do we find that 
the courts have held that the government has failed to 
show the voluntary nature of the expatriating act. The 
question is always determined by reference to the plaintiff’s 
evidence. 

The Court's decision in Acheson v. Maenza , supra , is not 
to the contrarv. The Court refused to hold that Maenza’s 

w 

military service was involuntary merely because it came 
about as a result of a conscription law. Instead this Court 
ruled that “there must be consideration of the circum¬ 
stances attending the service in the foreign army, and the 
reasonable inferences to be drawn therefrom.” The Court 
then proceeded to analyze the “circumstances attending 
the service in the foreign army,” as shown hi/ the plaintiff’s 
testimony . and concluded that he had proved duress. With¬ 
out stating it as a rule of law, this Court applied the rule 
here contended for by the appellee and placed upon the 
plaintiff the burden of proving that the expatriating act 
was involuntarily committed. 

To hold that the government has the burden of proving 
that the military service, and therefore the oath of alle¬ 
giance, were voluntary would be to rule, in effect, that 
military service pursuant to a conscription law is presump¬ 
tively involuntary. This presumption has been specifically 
repudiated by this Court in the Maenza case. 

As a practical matter, the burden of proving the nature 
of the expatriating act must be cast upon the plaintiffs in 
suits of this character. The facts and circumstances attend¬ 
ing the commission of the expatriating act have been held 
by this Court in the Maenza case to be determinative of 
the question of duress i'el non. These facts and circum¬ 
stances are not only peculiarly within the knowledge of 
the plaintiffs but are also peculiarly beyond the knowl¬ 
edge of the defendant. To require the government to prove 




7 


voluntariness by facts beyond its knowledge would be to 
impose upon the government a burden of proof which it 
could not possibly carry. This Congress could not have 
intended. Indeed, it is a general rule of law that the bur¬ 
den of proving a fact falls upon the one who has peculiar 
knowledge thereof. Mangaoang v. Boyd, 186 F. 2d 191 
(9th Cir. 1950). 

The appellant himself appears to recognize the validity 
of the appellee’s position. In his complaint, filed with the 
District Court in this action, he makes the affirmative alle¬ 
gation that his military service was the result of duress and 
that any oath of allegiance taken in connection therewith 
was, therefore, involuntary (J.A. 41). 

Ill 

Appellant Failed to Carry the Burden of Proving That His 
Military Service, and Therefore His Oath of Allegiance to 
the King of Italy, Was Involuntary. 

Turning to the record in this case, we find some testi¬ 
mony to the effect that appellant served in the Italian Army 
involuntarily. This testimony, however, the District Court 
was under no obligation to credit. It is well established 
that it is for the trier of the facts to determine what testi¬ 
mony he will believe. Even in cases where such testi¬ 
mony is uncontradicted, the trial court’s findings are not 
to be disturbed unless they are clearly erroneous. Thus, 
in N.L.B.B. v. Howell Chevrolet Co., 204 F. 2d 79 (9th Cir. 
1953), aff } d. Howell Chevrolet Co. v. Labor Bd., — U.S. —, 
decided December 14, 1953, the Court of Appeals said: 

“Respondent maintains that the trial examiner was 
obliged to accept as true statements made by its own 
witnesses when those statements were not contradicted. 
• • • j g an ancient fallacy which somehow per¬ 

sists despite the courts’ numerous rulings to the con¬ 
trary. It overlooks the significance of the carriage, 
behavior, bearing, manner, and appearance—his de¬ 
meanor—when his testimony is given orally in the 
presence of the trier of the facts. As stated by the 
Court of Appeals for the Second Circuit in a recent 
case, Dyer v. MacDougall, 201 F. 2d 265, 269: ‘More- 
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over, such evidence may satisfy the tribunal, not only 
that the witness’ testimony is not true, but that the 
truth is the opposite of his story; for the denial of one, 
who has a motive to deny, may be uttered with such 
hesitation, discomfort, arrogance, or defiance, as to 
give assurance that he is fabricating and that, if he is, 
there is no alternative but to assume the truth of what 
he denies.’ ” 

In Hamamoto v. Acheson , supra, there was uncontradicted 
testimony of the circumstances surrounding the commission 
of an expatriating act. Had such testimony been credited, 
the trial court would have been justified in finding that the 
plaintiff had not expatriated himself. In holding for the 
defendant, the court stated (p. 906): 

“The Court is not bound to accept testimony, even 
when unimpeached or not directly contradicted, against 
presumptions and reasonable inferences from other 
facts in evidence. Such presumptions and inferences 
create a conflict for the determination of the trier of 
the facts. In passing on the credibility of witnesses 
and the weight to be given their testimony, the trier 
of facts mav consider their interest in the result of 
the case, their motives, the manner in which they 
testify, and the contradictions appearing in the evi¬ 
dence. Applying this test to the instant case leads the 
Court to the conclusion that plaintiff has failed to over¬ 
come the presumption that he was voluntarily expatri¬ 
ated by serving in the Japanese Army.” 

See also: Mar Gong v. Herbert Broivnell, 9th Cir., Xo. 
13,787, decided January 12, 1954. 

The few statements made by appellant with respect to 
alleged duress at the time of his induction into the Italian 
Army have obviously been discredited by the District Court. 
That court had the opportunity to observe the demeanor 
of the appellant when he testified. Certainly there can be 
no quarrel with the fact that he was intensely interested 
in the outcome of the suit. The entire record of his testi¬ 
mony is confused. There were no other witnesses. As- 
suredlv, in view of these features of the case it cannot be 
said that the District Court’s rejection of this testimony 
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was clearly erroneous. Certainly reasonable men, viewing 
the record in this case, would not unanimously agree that 
it is contrary to the evidence. There might at least be dis¬ 
agreement as to whether or not the appellant’s military 
sendee (and, therefore, his oath of allegiance) was the 
result of duress. The District Court’s findings of fact 
should, therefore, remain undisturbed. Commercial Cas¬ 
ualty Insurance Co . v. Stinson, 111 F. 2d 63 (6th Cir. 1940). 

CONCLUSION 

The decision below is not in conflict with any decision 
of this Court nor with any of the better reasoned decisions 
in other jurisdictions. The evidence established that ap¬ 
pellant took an oath of allegiance to the King of Italy, and 
he failed to show that his subscription to this oath was 
involuntary. 

Wherefore, it is respectfully submitted that the judg¬ 
ment of the District Court be affirmed. 

Leo A. Rover, 

United States Attorney . 

Lewis Carroll, 

Robert L. Toomey, 
Assistant United States Attorneys. 
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REPLY BRIEF 


The Pretrial Stipulations herein acknowledge that plain¬ 
tiff, who was born in the United States and was a dual 
national at birth, was required to serve in the Italian Army 
and that as a soldier he was required to take an oath of 
allegiance to the King of Italy (J. A. 44). The Findings of 
Fact confirm that he was inducted into the Italian Armv 

w 

and that he took an oath of allegiance as an Italian soldier 
(J. A. 46). 

Does such evidence establish American citizenship or loss 
of American citizenship? 

In Lehmann v. Acheson, 109 F. Supp. 751, 754 (D. C. E. D. 
Pa. 1953) the District Court found expatriation upon a rul¬ 
ing that the plaintiff had “entered the military service of 
Switzerland without protest, took an oath of allegiance to 
Switzerland • * * without protest # * • and thereafter 
continued to serve regularly for a period of four years with¬ 
out either complaint or protest.” In reversing, the Court 
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of Appeals for the Third Circuit 206 F. 2d 592, (C. A. 3, 
1953) said at passes 59S and 599: 

“It was the District Court’s view that Lehmann bore 
the burden of establishing that his service in the Swiss 
Army and his taking of an oath of allegiance to Swit¬ 
zerland were involuntary. In that respect the District 
Court erred. On the contrary, as we earlier stated, 
conscription into a foreign army of one holding dual 
citizenship is sufficient to establish prima facie that 
entrv into and the service in that Army were involun¬ 
tary.’’ 




“We cannot refrain from the comment that the Gov¬ 
ernment’s position in this case is an anomalous one in 
view of its recent action in Mandoli v. Acheson, 344 
U. S. 133 (1952). There the Government had per¬ 
suaded the District Court to rule that the mere fact of 
conscription into the Italian Army of one holding dual 
citizenship in the United States and Italy was insuffi¬ 
cient to establish involuntariness. However, it aban¬ 
doned its position on appeal to the United States Court 
of Appeals for the District of Columbia, conceding that 
the service of a dual citizen in the Italian Army and the 
taking of an oath of allegiance to Italy as a result of 
conscription were involuntary. The Supreme Court 
noted that fact with apparent approval in its opinion 
and referred therein in footnote 3, page 135 to 41 Op. 
Atty. Gen. Op. No. 16 (May 8,1951). In the latter, the 
Attorney General held that a United States citizen re¬ 
quired by the law of another country (Italy) to serve 
in its armed forces and, while so serving, to take an 
oath of allegiance to its sovereign, acted under duress 
and accordingly did not expatriate himself by his 
conduct.” 

In Monaco v. Dulles , 210 F. 2d 760 (C. A. 2, 1954) the 
Second Circuit in an Italian conscription case, likewise, 
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reversed a lower court ruling of expatriation on evidence 
similar to that presented herein. It said at page 762: 

“The government concedes that Gennaro Monaco 
was a citizen. Accordingly, the government had the 
burden of proving that he had expatriated himself. 
We agree with Acheson v. Maenza, 92 U. S. App. D. C. 
85, 202 F. 2d 453, 456, which held that the burden in 
such a case is like that in a denaturalization proceeding 
i. e., the evidence of expatriation must be ‘clear, un¬ 
equivocal and convincing’. We think such evidence was 
wanting here.” 

The issue here is not one of credibility as appellee would 
like to make it. It is whether evidence of conscription in 
the Italian Army established expatriation of a native born 
American. We submit it did not, and that the judgment 
below should be reversed. 

Respectfully submitted, 

Jack Wasserman, 

Attorney for Appellant, 

Warner Bldg., 
Washington , D. C. 
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